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Weekly GST Communique

We have recently released the 6th Edition of our GST Book titled “GST LAW AND
COMMENTARY – WITH ANALYSES AND PROCEDURES”, in a set of 3 Volumes. We thank you
all for the support and your enduring response.

Have a look at the complete tour of the Book at: https://rb.gy/3hifj3
Order your copy now and be a part of GST learning excursion in most comprehensive and lucid form !!

This book can be ordered online at: https://rb.gy/benrpb
For more details, Call us at: +91 8076563802 or E-Mail us at: info@a2ztaxcorp.com
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GST
Important Judgments, Ruling of the week
•
•
•
•
•
•

Exclusion of small scale ice cream manufacturers from composition scheme benefit to be reconsidered
by GST Council
Provisional attachment on sub-contractor’s escrow account lifted as sub-contractor is not a taxable
person
Power to attach bank account should be exercised strictly as it entails serious consequences
Time period to file an appeal starts only when the order is uploaded on GST portal
SC directed UOI to file affidavit regarding technical glitches faced in filing GST TRAN-01
Amount received for security services including amount of wages for guards taxable @18%

Important Notifications, Circulars, etc.
•
•
•
•
•
•
•
•
•

CBIC extended the due date for filing GSTR 9 and GSTR 9C for FY 2019-20 till March 31, 2021
Class of persons exempted from Aadhaar authentication
Notified Amnesty Scheme, 2021 for rebate of tax and settlement of outstanding demands and disputes
Clarifications w.r.t. applicability of Dynamic Quick Response (QR) Code on B2C invoices
Policy and Guidelines for setting up of Inland Container Depots (ICDs), Container Freight Stations (CFSs)
and Air Freight Stations (AFSs)
Clarification regarding payment of Agriculture Infrastructure and Development Cess (AIDC) by EOU
Guidelines for determination of tax by proper officer under Section 73 and 74 of the CGST Act, 2017
Electronic filing and issuance of Preferential Certificate of Origin (CoO) for export under IndiaMercosur PTA and India-Thailand EHS w.e.f. February 25, 2021
Noida, UP notified as Town of Export Excellence for Apparel products

Important Press Releases of the week
•
•

MCA & CBIC sign MoU for exchange of data for enhancing ease of doing business
FM Nirmala Sitharaman chairs meeting to discuss post-budget action points for infrastructure
roadmap ahead

Important Updates of the week
•
•
•
•
•

Advisory on Reconciliation statement to be filed in Form GSTR-9C
GSTN issued updated Offline Utility Tool (v1.7) for GSTR-9C
Taxpayers are advised to report values upto 2 decimal places only in GSTR-9 offline utility
GSTN enabled the option to download 2B summary & 2B in detail
Flyer issued on fake invoice for creating awareness

Our Articles of the week
•
•

GST Charcha on Union Budget 2021: Amendments proposed in Section 129 and 130 of the CGST Act,
2017
GST Charcha on Union Budget 2021: Amendments proposed in Section 74, 107, 151, 152 and 168 of
the CGST Act, 2017

Videos of the week
•
•

Clerical Errors liable for 200% penalty for release of Goods in Transit || CA Bimal Jain
Extension of Due Date for filing GSTR 9 & GSTR 9C for FY 2019-20 || CA Bimal Jain
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Income Tax
Important Notifications of the week
•
•

The date for filing of declarations under the Vivad Se Vishwas Act, 2020 further extended to March
31, 2021
Time limit for completion assessment/ reassessment and for imposition of penalty extended under
the IT Act

Important Update of the week
•

CBDT has issued refunds of over Rs. 1,95,736 crore to more than 1.93 crore taxpayers between April
01, 2020 to February 22, 2021

[This space has been intentionally left blank]

GST
Important Judgments, Ruling of the week
Exclusion of small scale ice cream manufacturers from composition scheme benefit to be reconsidered by
GST Council

The Hon’ble Delhi High Court in Del Ice Cream Manufacturers Welfare’s Association v. Union of India and
Anr. [Writ Petition No. 5252/2019 and others dated February 9, 2021] directed the GST Council to
reconsider the exclusion of small scale manufactures of ice cream from the benefit of Composition Scheme
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under Section 10(1) of the Central Goods and Services Tax, 2017 (“CGST Act”) on the basis of two
parameters i.e. the components used in the ice cream and the GST payable thereon and other similar goods
having similar tax effect continuing to enjoy the benefit. It was further directed that GST Council should
discuss the aforesaid aspect in its next meeting and to take a decision thereon at the earliest, keeping in view
that the ice cream season has just begun.
Facts:Del Ice Cream Manufacturers Welfare’s Association (“Petitioner”) representing the interest of more than
50 small scale ice cream manufacturing units operating in Delhi has filed the petition impugning the decision
dated June 18, 2017 of the GST Council, in exercise of powers under Section 10(2)(e) of the CGST Act of
exclusion of ice cream from the benefits of Composition Scheme.
Petitioner’s Contention:•

•

•

•

The exclusion of ice cream from the benefits of Composition Scheme under Section 10 of the CGST
Act is in violation of the spirit of Articles 14 and 19 of the Constitution of India and against the
principles of natural justice.
Ice cream was clubbed with pan masala and tobacco in exercise of powers under Section 10(2)(e) of
the CGST Act. It was contended that there was no reason for clubbing ice cream with sin goods like
pan masala and tobacco.
For excluding ice cream from benefit of Section 10(1) of the CGST Act, the reason which prevailed for
excluding ice cream was that there is no GST on milk, being a large constituent of ice cream and
if small manufacturers of ice cream were to be given benefit of Section 10(1) of the CGST Act, there
would be large scale loss of revenue.
Ice cream comprises of a large number of other components which are assessable to GST and thus
the reasoning emanating from the minutes of the 16th meeting of the GST Council for excluding ice
cream from the benefit of Section 10(1) of the CGST Act, is fallacious.

Issue:Whether the exclusion of small scale ice cream manufacturers from composition scheme should be
reconsidered by GST Council.
Held:The Hon’ble Delhi High Court in Writ Petition No. 5252/2019 dated February 9, 2021 has held that:
•

•

•

Observed that, the legislature has vested the Government with absolute discretion, to exempt goods
it may deem necessary, from the benefit of Section 10(1) of the CGST Act. The only limitation placed
on the Government is, to act on the recommendation of the GST Council, established under Article
279A of the Constitution of India.
Noted that, the GST Council is a high powered constitutional entity which comprises of Union Finance
Minister, Union Minister of State in charge of Revenue or Finance and the Minister in charge of
Finance or Taxation or any other Minister nominated by each State Government.
Referred to the judgement of Supreme Court in Rajeev Suri v. Delhi Development Authority and Ors.
[Transferred Case (Civil) No. 229 of 2020 and others dated January 5, 2021] wherein it was held that
courts do not sit in appeal over the decisions of the Government. Further, the courts in the exercise
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of their jurisdiction, would not transgress into the field of policy decision, as long as no law is violated
and people's fundamental right are not transgressed upon. The Court cannot strike down a policy
decision taken by the Government merely because it feels that another decision would have been
fairer or more scientific or logical or wiser.
Referred the judgement of Supreme Court in SK Dutta, Income Tax Officer Salary-Cum-S IB Circle,
Assam and Ors. v. Lawarence Singh Ingty [Civil Appeal No. 809 of 1966 dated November 7, 1966]
and Ravi Agarwal v. Union of India [Writ Petition (Civil) No. 1107 Of 2017 dated January 3, 2019]
wherein it was held that in deciding whether a taxation law is discriminatory or not, it is necessary to
bear in mind that the State has a wide discretion in selecting persons or objects it will tax and that a
statute is not open to attack on the ground that it taxes some persons or objects and not others. It
would be violative of Article 14 of the Constitution only when the law operates unequally and that
cannot be justified on the basis of any valid classification.
In respect of the above two judgements recorded the contention of the GST Council, that besides pan
masala and tobacco, aerated water has also been excluded from the benefit of Section 10(1) of the
CGST Act.
Noted that is a well settled law that the State does not have to tax everything in order to tax
something and it entitled to pick and choose, if it does so reasonably.
Enquire that, whether any study has been done by the GST Council, of the tax effect of extending
benefit of Section 10(1) of the CGST Act to small scale manufacturer of other similar goods and
services and whether any decision has been taken to exempt all those goods and services from the
benefit of Section 10(1) of the CGST Act, the tax effect whereof cannot be absorbed by the State.
Further stated that from the minutes of the meetings it does not appear so.
Directed the GST Council to reconsider the exclusion of small scale manufactures of ice cream from
the benefit of Composition Scheme under Section 10(1) of the CGST Act, including on the aforesaid
two parameters i.e. the components used in the ice cream and the GST payable thereon and other
similar goods having similar tax effect continuing to enjoy the benefit.
Further directed the GST Council to take up the aforesaid aspect in its next meeting and to take a
decision thereon at the earliest, keeping in view that the ice cream season has just begun and
preferably within three months.
Hence, the petition has been disposed off.

[This space has been intentionally left blank]
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Provisional attachment on sub-contractor’s escrow account lifted as sub-contractor is not a taxable person

The Hon’ble Bombay High Court in Abhi Engineering Corporation Pvt. Ltd. And Anr. v. Union of India and
Ors. [Writ Petition (L) No. 5842 of 2020 decided on February 9, 2021] held that where the proceedings under
Section 74 of the CGST Act have been initiated against the principal contractor only, the sub-contractor’s
share in escrow account cannot be attached since no action was taken against the sub-contractor and the
sub-contractor was not the taxable person.
Facts:Abhi Engineering Corporation Pvt. Ltd. and Anr. (“the Petitioner”) is a contractor engaged in construction
activities. Pursuant to tender floated by the Maharashtra State Power Generation Company Limited
(“MSPGCL”) for landscaping and plantation work at various locations, Principal Contractor i.e., M/s Creative
Business Associates (“the Respondent No. 3”) was declared as the successful bidder. The Respondent No. 3
appointed the Petitioner as sub-contractor in this regard.
One of the essential conditions of the sub-contractor agreement was that an escrow account shall be opened
with a mutually agreed bank wherein MSPGCL shall transfer the amount pertaining to running account bills.
Accordingly, a joint account was opened in this regard in the Bank (“the Respondent No. 4”) and it was
agreed that out of the deposits made in the escrow account, 3% shall be transferred to the Respondent No.
3 and 97% shall be transferred to the Petitioner.
MSPGCL credited an amount of ₹ 81,96,823.00 in the escrow account. The Petitioner was entitled to 97% out
of this receipt and therefore by letter informed the bank to transfer the amount to the Petitioner’s account.
The Petitioner received a reply from the bank that the escrow account was blocked due to debit freeze
instructions received from the Commissioner of Central Goods and Services Tax and Central Excise, Mumbai
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(“the Respondent No. 2”) in view of legal proceedings initiated by the Respondent No. 2 against the
Respondent No. 3.
The escrow account was provisionally attached under instructions of the Respondent No. 2, dated September
27, 2019. Since one year had elapsed since passing of the provisional attachment order dated September 27,
2019, fresh provisional attachment order dated September 22, 2020 was passed by the Respondent No. 2 in
respect of the said escrow account.
The present petition was filed to challenge the provisional attachment order dated September 22, 2020.
Petitioner’s Contentions:•

•

•
•

Provisional attachment of escrow account under Section 83 of the CGST Act can be exercised only if
any proceedings referable to Sections 62, 63, 64, 67, 73 or 74 of the CGST Act have been initiated
against the taxable person. In the present case, no such proceedings were initiated against the
Petitioner.
There was no direct nexus nor privity of contract between the Petitioner and the MSPGCL in so far as
contractual obligation was concerned. The Petitioner was permitted to be appointed as a subcontractor by MSPGCL and as per the MOU and sub contract agreement. Therefore, attachment of
the Petitioner’s share in the escrow account is arbitrary, illegal and high handed.
There was no inquiry contemplated against the Petitioner under the provisions of the CGST Act,
neither any inquiry was initiated nor is pending.
The Petitioner require the funds to carry on its business and more importantly the remittance in the
escrow account pertains to running account bill, work for which has been completed by the Petitioner
and there can be no justification for attaching the Petitioner's share of 79,50,918/- i.e., 97% of the
total amount credited by MSPGCL.

Respondent’s Contentions:•

•
•

The Respondent No. 2 contended that there is no cause of action for the Petitioner to file the writ
petition as no cause of action has been taken by the Respondent No. 2 against the Petitioner. The
dispute is between the Petitioner and the Respondents No. 3 and therefore, the Respondent No. 2
has no role to play
Enquiry has been initiated against the Respondent No. 3 and on being satisfied the proper officer has
attached the bank account of the Respondent No. 3 to safeguard government revenue.
Department is well within its right to issue a fresh order for provisional attachment on expiry of the
period of one year if the appropriate authority is of the opinion that such an attachment is further
required to protect the interest of government revenue it may issue a fresh order subject to
compliance of Section 83(1) of the CGST Act.

Issue:Whether the provisional attachment of the Petitioner’s share in escrow bank account is valid in the eyes of
law?
Held:-
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The Hon’ble Bombay High Court in Writ Petition (L) No. 5842 of 2020 decided on February 9, 2021 has held
as under:
•

•

•
•

•
•
•

Power under Section 83 of the CGST Act can be exercised only if proceedings under Sections 62, 63,
64, 67, 73 or 74 of the CGST Act have been initiated against the taxable person. In the present case,
the 'taxable person' is the Respondent No. 3 and the proceedings under the CGST Act have been
initiated against the said R
Proceedings have been launched under Section 74 of the CGST Act to determine the tax and any
amount due in order to protect the interest of the revenue. It is also imperative to note that in respect
of escrow account, standing instructions were given by the Respondent No. 3 to the Respondent No.
4 that out of the total receipts received in the said account the share of the Respondent No. 3 would
be 3% only. The balance 97% would have to be transferred to the Petitioner's account.
Observed that, the rights of the Petitioner have adversely affected by action taken by the Respondent
No. 2 (attaching of escrow account) against the Respondent No.
Held that, the Petitioner is not the taxable person. Lifted the provisional attachment in so far as the
Petitioner’s share in the escrow account is concerned subject to maintaining credit balance of
5,00,000/- by the Petitioner out of its share.
Directed that the Respondent No. 4 would be at liberty to transfer/remit the proportionate amount
due to the Petitioner to his account.
Further held that, remaining 3% share belonging to the Respondent No. 3 in the escrow account shall
continue to remain attached in terms of the provisional attachment order.
Hence, disposed off the writ petition.

Our Comments:
Section 83(1) of the CGST Act is proposed to be amended vide Clause No. 106 of the Finance Bill, 2021 to
read as under:
“83. Provisional attachment to protect revenue in certain cases
(1) Where, after the initiation of any proceeding under Chapter XII, Chapter XIV or Chapter XV, the
Commissioner is of the opinion that for the purpose of protecting the interest of the Government revenue it
is necessary so to do, he may, by order in writing, attach provisionally, any property, including bank account,
belonging to the taxable person or any person specified in sub-section (1A) of section 122, in such manner
as may be prescribed.”
The scope of Section 83(1) of the CGST Act is proposed to be widened, so as to provide for provisional
attachment of property in case of any action being initiated by authorities pertaining to assessment,
inspection, search, seizure & arrest and demand & recovery, whereas, earlier, the attachment could only be
made while during the pendency of any proceedings under specified Sections viz., Section 62 (assessment of
non-filers of returns) or Section 63 (assessment of unregistered persons) or Section 64 (summary assessment
in certain special cases) or Section 67 (power of inspection, search and seizure) or Section 73 (determination
of tax in non-fraud cases) or Section 74 (determination of tax in fraud cases) of the CGST Act.
Thus, while earlier the provisions listed were more of those undertaken to check tax evasions (inspection,
search, seizure, adjudication of SCN), the amended provision provides for such coercive measure even in

Contact us at: info@a2ztaxcorp.com

8

A2Z Taxcorp LLP

March 01, 2021

case of regular proceedings in case of regular taxpayers like scrutiny of returns, provisional assessment,
access to business premises etc. Further, such power can now be exercised even at the stage of summon.
Seemingly, such wide powers can increase the misuse of this provision by Revenue even more, when casual
exercise of powers under Section 83 of the CGST Act is still under scanner of various High Courts which have
time and again held in plethora of judgments that an order of provisional attachment cannot be as a matter
of course. It is one of the drastic measures which the authority may be compelled to take if the situation
demands for the purpose of protecting the interest of the Government Revenue. Recently, the Gujarat HC in
Vinodkumar Murlidhar Chechani v. State of Gujarat [R/Special Civil Application No. 12498 of 2020 decided
on February 3, 2021] has directed Government to issue appropriate instructions or guidelines at the earliest
w.r.t to excise of power of provisional attachment under Section 83 of the CGST Act. Thus, some strict
framework for exercising Section 83 needs to be put in place.
Power to attach bank account should be exercised strictly as it entails serious consequences

The Hon’ble Delhi High Court in Proex Fashion Private Limited v. Government of India & Ors. [W.P.(C)
11245/2020 & CM APPL. 35053/2020, decided on January 6, 2021] quashed the order passed for attaching
the bank account of the assessee pursuant to proceedings initiated under Section 71 of the CGST Act. Further,
held that, the attachment of bank account entails serious consequences and therefore, the power to attach
the bank account must be exercised only in strict compliance with the statutory provisions.
Facts:
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By this present petition, Proex Fashion Private Limited (“the Petitioner”) seeks to challenge an order vide
Form GST DRC-22 dated November 25, 2020 ("Impugned Order”), by which the bank account of the
Petitioner had been attached by the Assistant Commissioner (“the Respondent”), purportedly under Section
83 of the CGST Act.
It is contended by the Respondent, that proceedings were initiated against the Petitioner pursuant to a
communication from the Directorate General of Analytics and Risk Management (“DGARM”). The Petitioner
was declared as a “risky exporter”, and an attempt was made to elicit certain information and documents
from the Petitioner. However, several communications were addressed to the Petitioner at its registered
office but were returned undelivered. Therefore, proceedings under Section 71 of the CGST Act were
initiated against the Petitioner, and the Petitioner’s bank account was attached under Section 83 of the CGST
Act pursuant to those proceedings.
Issue:
Whether the bank account of the Petitioner can be attached by the Respondent under Section 83 of the CGST
Act, pursuant to proceedings initiated under Section 71 of the CGST Act?
Held:
The Hon’ble Delhi High Court in W.P.(C) 11245/2020 & CM APPL. 35053/2020, decided on January 6, 2021
held as under:
•

•
•

•
•

The Court was of the view that the Impugned Order cannot be sustained. It is clear from a plain
reading of Section 83 that action thereunder is predicated upon pendency of proceedings under
Sections 62, 63, 64, 67, 73 or 74 of the CGST Act.
Noted that, that no proceedings under any of the provisions mentioned in Section 83 of the CGST Act
were in fact initiated against the Petitioner.
Observed that, the attachment of bank account entails serious consequences to the assessee,
particularly in the case of a running concern such as the Petitioner herein. The power to attach the
bank account must therefore be exercised only in strict compliance with the statutory power and
cannot be extended to cover situations which are not expressly contemplated by the Section 83 of
the CGST Act. Absent the statutory precondition for exercise of the power of attachment, any order
under Section 83 ibid is wholly illegal and unsustainable.
Quashed the Impugned Order and held that, in these circumstances, the Impugned Order, is ultra
vires the statutory powers of the Respondent.
Further stated that, this order will not preclude the Respondent from taking such action against the
Petitioner as they may be entitled to in law, including passing of any orders under Section 83 of the
CGST Act in accordance with the conditions of that section. However, assured that the Petitioner will
supply information and documents to Respondent as and when called for.

Our Comments:
Section 83(1) of the CGST Act is proposed to be amended vide Clause No. 106 of the Finance Bill, 2021 to
read as under:
“83. Provisional attachment to protect revenue in certain cases
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(1) Where, after the initiation of any proceeding under Chapter XII, Chapter XIV or Chapter XV, the
Commissioner is of the opinion that for the purpose of protecting the interest of the Government revenue it
is necessary so to do, he may, by order in writing, attach provisionally, any property, including bank account,
belonging to the taxable person or any person specified in sub-section (1A) of section 122, in such manner
as may be prescribed.”
The scope of Section 83(1) of the CGST Act is proposed to be widened, so as to provide for provisional
attachment of property or bank account in case of any action being initiated by authorities pertaining to
assessment, inspection, search, seizure & arrest and demand & recovery, whereas, earlier, the attachment
could only be made while during the pendency of any proceedings under specified Sections viz., Section 62
(assessment of non-filers of returns) or Section 63 (assessment of unregistered persons) or Section 64
(summary assessment in certain special cases) or Section 67 (power of inspection, search and seizure) or
Section 73 (determination of tax in non-fraud cases) or Section 74 (determination of tax in fraud cases) of
the CGST Act.
Thus, while earlier the provisions listed were more of those undertaken to check tax evasions (inspection,
search, seizure, adjudication of SCN), the amended provision provides for such coercive measure even in
case of regular proceedings in case of regular taxpayers like scrutiny of returns, provisional assessment,
access to business premises etc. Further, such power can now be exercised even at the stage of summon.
Seemingly, such wide powers can increase the misuse of this provision by Revenue even more, when casual
exercise of powers under Section 83 of the CGST Act is still under scanner of various High Courts which have
time and again held in plethora of judgments that an order of provisional attachment cannot be taken as a
matter of course. It is one of the drastic measures which the authority may be compelled to take if the
situation demands for the purpose of protecting the interest of the Government Revenue. Recently, the
Gujarat HC in Vinodkumar Murlidhar Chechani v. State of Gujarat [R/Special Civil Application No. 12498 of
2020 decided on February 3, 2021] has directed Government to issue appropriate instructions or guidelines
at the earliest w.r.t to excise of power of provisional attachment under Section 83 of the CGST Act. Thus,
some strict framework for exercising Section 83 needs to be put in place.
Further, the Hon’ble Bombay High Court in AJE India Private Limited v. Union of India and Ors. [Writ Petition
(ST.) No. 97165 of 2020 decided on December 22, 2020] has stayed the order wherein assessee’s bank
accounts were provisionally attached for recovering alleged tax dues, and held that, merely because there is
a proceeding under Section 67 of the CGST Act, it would not mean that recourse to such a drastic power as
given under Section 83 of the CGST Act would be an automatic consequence, more so when the assessee has
cooperated with the investigation process.
To know more, kindly watch our video “Whether GST Dept can provisionally attach Property/Bank Account
of any Person-Budget 21” by CA Bimal Jain- https://www.youtube.com/watch?v=CSg6v3jmXbM
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Time period to file an appeal starts only when the order is uploaded on GST portal

The Hon’ble Gujarat High Court in Gujarat State Petronet Ltd. v. Union of India [R/Special Civil Application
No. 15607 of 2019, decided on March 5, 2020] quashed and set aside the order passed by the Appellate
Authority rejecting the appeal on the ground of limitation. Held that, there was no failure in filling the appeal
within the prescribed period of limitation as the period of limitation did not start till time order passed by
the Adjudicating Authority was electronically uploaded on the GST portal.
Facts
Gujarat State Petronet Ltd. (“the Petitioner”) is an undertaking of Government of Gujarat engaged in
transportation of gas through pipeline, who filed a refund application on March 21, 2018 for claiming the
refund of Integrated Goods and Services Tax ("IGST") amounting to Rs. 2,66,55,266/- paid on supplies made
to the Special Economic Zone ("SEZ").
The Assistant Commissioner (“the Respondent no. 4”) being Adjudicating Authority examined the refund
application and vide order dated August 2, 2018 sanctioned the refund to the tune of INR 2,24,95,641/- and
refund amount to tune of INR 41,59,625/- was held to be inadmissible because of non-submission of
endorsed invoices in respect of supplies made to ONGC Petro Additions Limited (“OPAL”) and further handed
over physical copy of adjudication order to the Petitioner.
The Petitioner thereafter at various occasions approached the Adjudicating Authority for uploading the order
on GST portal, however, the Adjudicating Authority was unable to do so due to certain technical issues.
However, the Petitioner, without receiving electronic order filed appeal manually on February 27, 2019
before the Commissioner (Appeals) (“the Respondent No. 3”) against rejection of specified amount in the
refund order dated August 2, 2018. The Respondent No. 3 vide order dated May 1, 2019 ("Impugned Order”)
rejected the appeal filed by the Petitioner on ground of appeal being time barred.
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Being aggrieved by the order passed by the Respondent no. 4 and the conduct of the Respondent authorities,
the Petitioner has preferred the present petition.
Issue:
Whether the Respondent No. 3 was justified in rejecting the appeal on the ground of limitation or not?
Held:
The Hon’ble Gujarat High Court in R/Special Civil Application No. 15607 of 2019, decided on March 5, 2020
held as under:
•

•

•

•
•

Observed that, the appeal is required to be filed in electronic mode only and if any other mode is to
be prescribed then the same is required to be notified by way of a notification. There is nothing on
record to show that any notification has been issued for manual filing of an appeal. In such
circumstances, though the physical copy of the adjudication order was handed over to the Petitioner,
the time period to file appeal would start only when the order is uploaded on the GST portal. Without
the order being uploaded, the Petitioner could not file the appeal and therefore, the contention
raised on behalf of the Respondents that the uploading of the order and filing of the appeal are two
different processes, is not tenable in law.
Noted that, filing of the appeal and uploading of the order are intertwined activities. The order is
required to be uploaded online so that the appeal can be filed electronically as per the mandate of
the provisions of the CGST Act and the Central Goods and Services Tax Rules, 2017 (“CGST Rules”).
However, there is no provision or procedure to file the appeal manually. In such circumstances, there
was no failure on part of the Petitioner to file the appeal within the prescribed period of limitation as
the period of limitation did not start till the order passed by the adjudicating authority was uploaded
on the GST portal.
Held that, merely because the Petitioner has filed the appeal manually after exhausting all the efforts
to ensure filing of the appeal in proper and legal manner, the Impugned Order rejecting such appeal
on the ground of limitation is not sustainable as the Petitioner cannot be penalised for lack of clarity
of the provision when the new law is enacted. The Petitioner has taken all the steps for proper filing
of the appeal immediately after issuance of the order passed by the adjudicating authority till the
filing of the appeal. Therefore, the Respondent No. 3 was not justified in rejecting the appeal on the
ground of limitation and thereby depriving the Petitioner to submit its case on merits.
Quashed and set aside the Impugned Order passed by the Respondent no.3 and stated that the delay
in preferring the appeal manually is ordered to be condoned.
Remanded back the matter to the Respondent No. 3 to decide the same afresh de novo on merits
after giving adequate opportunity of hearing to the Petitioner.

[This space has been intentionally left blank]
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SC directed UOI to file affidavit regarding technical glitches faced in filing GST TRAN-01

The Hon’ble Supreme Court of India in Union of India & Ors. v. M/s National Engineering Co. [Special Leave
Petition (Civil) Diary No(s). 2701/2021, dated February 15, 2021] directed Union of India (“the Petitioner”)
to file an affidavit within 4 weeks, answering the assertion regarding technical glitches and problems faced
by the taxpayers while uploading and filing Form GST TRAN-01 details. Further stated that, the factual
assertions in this regard will be dealt with concretely and expressly and if required, by taking the help of
experts.
Furthermore, granted stay over the judgement/ order of Hon’ble Punjab & Haryana High Court in M/s
National Engineering Co. v. Union of India & Ors. [CWP No. 27891 of 2019 (O&M) decided on November 4,
2019] wherein taxpayers were allowed to file or revise their already filed incorrect TRAN-1 either
electronically or manually statutory Form GST TRAN-01 on or before November 30, 2019. Further, it was held
that Department cannot deprive taxpayers from their valuable right of credit and cannot deny the taxpayers
from carry forwarding legitimate claim of CENVAT / Input Tax Credit on the ground of non-filing of Form GST
TRAN-01 by December 27, 2017.

[This space has been intentionally left blank]
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Amount received for security services including amount of wages for guards taxable @18%

The Hon’ble AAR Gujarat in M/s Gujarat Industrial Security Force Society [Advance Ruling No.
GUJ/GAAR/R/100/2020 decided on October 14, 2020] held that the security services would be taxable to
GST @18% on the entire amount received including the wages for the guards. Input Tax Credit (“ITC”) would
be available if the procedure of paying GST is followed on the entire amount received by assessee, subject
to the fulfillment of the conditions as envisaged in the relevant sections and rules of the CGST Act and CGSRT
Rules.
Facts:M/s Gujarat Industrial Security Force Society (“the Applicant”) is involved in providing the services of security
to many organizations. The Applicant is a society registered under Society Registration Act, 1860 and Public
Charitable Trust registered with Charity Commissioner and registered under Section 12AA of the Income Tax
Act, 1961 and purely non-profit organization providing employment to youth of rural and urban areas of the
state for their upliftment and good lives.
The Applicant is paying salary to the security guards as per Minimum Wages Act, 1948 (“Minimum Wages
Act”) as prescribed by the authority from to time to time.
The consideration received from the clients includes the salary paid to the security guards plus 12% as
establishment charges to run their administration office and to cover their administration cost. If they are
left with any surplus after recovering their administration cost then it will be utilized for capital expenditure
of society like purchase of uniform, shoes etc., for security guards.
The Applicant used to levy GST @18% on the consideration received by the Applicant (i.e., 12% establishment
charges) and collected the same from their client and paid to the Government in the same way since the
incorporation of GST.
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Applicant’s Contention:•

•

•

The Applicant relied on the judgement of Security Guards Board for Greater Bombay and Thane
Dist v. Commissioner of Central Excise [Order No.- A/94539/16/STB dated December 14, 2016] to
contend that GST @ 18% should be levied after deduction of wages and allowances from the
consideration received from the clients.
Further, relied on the judgement of M/s. M.P. Security Force Commissioner. of Central Excise and
Service Tax [Order No. 50970/2019 dated August 2, 2019] to contend that abatement should be
granted towards the payment made on account of contribution towards ESL, EPF and PF and also
through wages and salaries while computing the assessable value.
Cited the following judgments in support of their claim that reimbursable expenses are not to be
added in the assessable value of GST for charging GST on security guard services:
o Judgement of CESTAT Allahabad in Commissioner of Central Excise and S.T. Agra v. M/s Antz
Management Consultancy Pvt. Ltd. [Order No.-71115/2016 dated December 2, 2016]
o Judgement of Delhi HC in Intercontinental Consultants and Technocrafts Pvt. Ltd. v. UOI and
ANR [Writ Petition No 6370/2008 dated November 30, 2012]
o Judgement of Supreme Court in UOI and ANR v. Intercontinental Consultants and
Technocrafts Pvt. Ltd. [Civil Appeal No. 2013 of 2014 dated March 7, 2018]
o Judgement of CESTAT New Delhi in M/s Kassa Finvest Pvt. Ltd. v. CST New Delhi [Order No.
53407/2018 dated December 10, 2018]
o Judgement of CESTAT Bangalore in Sri Bhagavathy Traders v. Commissioner of Central Excise,
Cochin [Order No. 376/2011 dated August 8, 2011]
o Judgement of CESTAT Hydrabad in Karvy Consultants Ltd. v. CCE [Order No. A/31540/2018
dated October 25, 2018]

Issues:•
•

Whether GST @18% will be charged only on the establishment charges or on the whole consideration
received by the Applicant?
Whether the Applicant is eligible for ITC on the amount of tax @ 18% paid on establishment charges?

Held:The Hon’ble AAR Gujarat in Advance Ruling No. GUJ/GAAR/R/100/2020 decided on October 14, 2020 has
held that:
•

•

•

Observed that, the security services provided by the Applicant falls under Heading 9985 wherein the
GST payable is @18%. The same appears at Entry No. 23 of Notification No.11/2017-Central Tax
(Rate) dated June 28, 2017 (“Services Rate Notification”).
Distinguished the judgements cited by the Applicant w.r.t. valuation on the ground that all the relied
judgments were of pre-GST period and further stated that provisions with respect to valuation are
very clear in GST and are already a part of the CGST Act itself.
Referred to the definition of ‘Consideration’ under Section 2(31) of the CGST Act, to state that
consideration would include the entire payment received by the Applicant from their clients and GST
would be payable on the entire amount collected by them from their client, which includes the salary,
wages etc., to be paid to the securityguards as well as the establishment charges to run their
administration office and to cover their administration cost like administration staff salary, stationery,
electricity of admin office etc.
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Further observed that, as per Section 15 of the CGST Act:
o Sub-section 1 of Section 15 ibid clearly stipulates that the value of supply of goods or services
or both shall be the transaction value, which is the price actually paid or payable for the said
supply of goods or services or both.
o Sub Section 2of Section 15 ibid elaborates in detail the items that are required to be included
in the value of supply.
o Sub Section 3of Section 15 ibid specifically elaborates the items that are not to be included in
the value of supply.
Thus, it is very much apparent that all the aspects of valuation of supply have been covered in the
CGST Act itself.

•

•

Concluded that, the Applicant has to pay GST @18% on the entire amount received by them from
their clients, which includes the salary to be paid to the securityguards as well as on the establishment
charges to run their administration office and to cover their administration cost.
Held that, the Applicant would be eligible to take the ITC if they follow the procedure of paying GST
on the entire amount received by the Applicant from their clients.

[This space has been intentionally left blank]
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Important Notifications, Circulars, etc.
CBIC extended the due date for filing GSTR 9 and GSTR 9C for FY 2019-20 till March 31, 2021

The CBIC vide Notification No. 04/2021 – Central Tax dated February 28, 2021 amended Notification No.
95/2020 – Central Tax dated December 30, 2020 to extend the due date for furnishing Annual GST Returns
(GSTR-9 and GSTR- 9C) for the financial year 2019-20, from February 28, 2021 till March 31, 2021.
The Notification can be accessed at: https://www.cbic.gov.in/resources//htdocs-cbec/gst/notfctn-04central-tax-english-2021.pdf
Class of persons exempted from Aadhaar authentication
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The CBIC vide Notification No. 03/2021-Central Tax, dated February 23, 2021, has notified the class of
persons who shall be exempted from Aadhaar authentication, in suppression of the Notification No. 17/2020
– Central Tax, dated March 23, 2020.
The provisions of Section 25(6B) or Section 25(6C) of the Central Goods and Services Tax Act, 2017 (“CGST
Act”) shall not apply to a person, who is(a) not a citizen of India; or
(b) a Department or establishment of the Central Government or State Government; or
(c) a local authority; or
(d) a statutory body; or
(e) a Public Sector Undertaking; or
(f) a person applying for registration under the provisions of Section 25(9) of the CGST Act i.e., any specialised
agency of the United Nations Organisation or any Multilateral Financial Institution and Organisation notified
under the United Nations (Privileges and Immunities) Act, 1947, Consulate or Embassy of foreign countries
and any other notified person or class of persons.
Section 25(6B) and Section 25(6C) of the CGST Act reads as under:
“25. Procedure for registration
(6B) On and from the date of notification, every individual shall, in order to be eligible for grant of registration,
undergo authentication, or furnish proof of possession of Aadhaar number, in such manner as the
Government may, on the recommendations of the Council, specify in the said notification:
Provided that if an Aadhaar number is not assigned to an individual, such individual shall be offered alternate
and viable means of identification in such manner as the Government may, on the recommendations of the
Council, specify in the said notification.
(6C) On and from the date of notification, every person, other than an individual, shall, in order to be eligible
for grant of registration, undergo authentication, or furnish proof of possession of Aadhaar number of the
Karta, Managing Director, whole time Director, such number of partners, Members of Managing Committee
of Association, Board of Trustees, authorised representative, authorised signatory and such other class of
persons, in such manner, as the Government may, on the recommendation of the Council, specify in the said
notification:
Provided that where such person or class of persons have not been assigned the Aadhaar Number, such
person or class of persons shall be offered alternate and viable means of identification in such manner as the
Government may, on the recommendations of the Council, specify in the said notification.”
The Notification can be accessed at: https://www.cbic.gov.in/resources//htdocs-cbec/gst/notfctn-03central-tax-english-2021.pdf
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Notified Amnesty Scheme, 2021 for rebate of tax and settlement of outstanding demands and disputes

Rajasthan GST Department vide Notification No. S.O. 451 having F.12(29)FD/Tax/2021-269, dated February
24, 2021, has notified the ‘Amnesty Scheme, 2021’ (“Scheme”) for rebate of tax and waiver of interest fee
or penalty and for settlement of outstanding demands and disputes. The scheme states the benefits,
condition and procedure for availing benefit under the Scheme.
The Scheme is applicable to all dealers or persons having outstanding demand or dispute under any Act
specified under the Scheme in respect of period upto June 30, 2017, except outstanding demand or dispute
in respect of goods included in the Entry 54 of the State List of the Seventh Schedule to the Constitution of
India.
Entry 54 of the State List of the Seventh Schedule to the Constitution of India reads as below:
“54. Taxes on the sale of petroleum crude, high speed diesel, motor spirit (commonly known as petrol), natural
gas, aviation turbine fuel and alcoholic liquor for human consumption, but not including sale in the course of
inter-State trade or commerce or sale in the course of international trade or commerce of such goods.”
The
Notification
can
be
accessed
content/uploads/2021/02/No.F.1229FDTax2021-269.pdf

at: http://www.a2ztaxcorp.com/wp-
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Clarifications w.r.t. applicability of Dynamic Quick Response (QR) Code on B2C invoices

CBIC vide Circular No. 146/02/2021-GST dated February 23, 2021 issued clarifications in respect of
applicability of Dynamic Quick Response (QR) Code on B2C invoices and compliance of Notification
No.14/2020- Central Tax dated March 21, 2020.
Notification No. 14/2020-Central Tax, dated 21st March 2020 had been issued which requires Dynamic QR
Code on B2C invoice issued by taxpayers having aggregate turnover more than 500 crore rupees, w.e.f.
01.12.2020. Further, vide Notification No. 89/2020- Central Tax, dated 29th November 2020, penalty has
been waived for non-compliance of the provisions of Notification No.14/2020 – Central Tax for the period
from 01st December, 2020 to 31st March, 2021, subject to the condition that the said person complies with
the provisions of the said Notification from 01st April, 2021.
Various references have been received from trade and industry seeking clarification on applicability of
Dynamic Quick Response (QR) Code on B2C (Registered person to Customer) invoices and compliance of
Notification No. 14/2020-Central Tax, dated 21st March, 2020 as amended. The issues have been examined
and in order to ensure uniformity in the implementation of the provisions of the law across the field
formations, the Board, in exercise of its powers conferred under section 168(1) of the CGST Act, 2017, hereby
clarifies the issues in the table below:
Sl.
No.

Issues

To which invoice is Notification No 14/2020Central Tax dated 21st March, 2020
1. applicable? Would this requirement be
applicable on invoices issued for supplies
made for Exports?
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This notification is applicable to a tax invoice issued to an
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i. Where the supplier of taxable service is:
a) an insurer or a banking company or a financial
institution, including a non-banking financial company;
b) a goods transport agency supplying services in relation
to transportation of goods by road in a goods carriage;
c) supplying passenger transportation service;
d) supplying services by way of admission to exhibition
of cinematograph in films in multiplex screens ii. OIDAR
supplies made by any registered person, who has
obtained registration under section 14 of the IGST Act
2017, to an unregistered person.
As regards the supplies made for exports, though such
supplies are made by a registered person to an
unregistered person, however, as e-invoices are
required to be issued in respect of supplies for exports,
in terms of Notification no. 13/2020-Central Tax, dated
21st March, 2020 treating them as Business to Business
(B2B) supplies, Notification no. 14/2020- Central Tax,
dated 21st March, 2020 will not be applicable to them.
Dynamic QR Code, in terms of Notification No. 14/2020Central Tax, dated 21st March, 2020 is required, interalia, to contain the following information: i. Supplier GSTIN number
ii. Supplier UPI ID

2.

What parameters/ details are required to be
captured in the Quick Response (QR) Code?

iii. Payee’s Bank A/C number and IFSC
iv. Invoice number & invoice date,
v. Total Invoice Value and
vi. GST amount along with breakup i.e. CGST, SGST, IGST,
CESS, etc.
Further, Dynamic QR Code should be such that it can be
scanned to make a digital payment.

If a supplier provides/ displays Dynamic QR
Code, but the customer opts to make
3.
payment without using Dynamic QR Code,
then will the cross reference of such
Contact us at: info@a2ztaxcorp.com
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payment, made without use of Dynamic QR Dynamic QR Code and the customer pays for the invoice:
Code, on the invoice, be considered as compliance of Dynamic QR Code on the
i. Using any mode like UPI, credit/ debit card or online
invoice?
banking or cash or combination of various modes of
payment, with or without using Dynamic QR Code, and
the supplier provides a cross reference of the payment
(transaction id along with date, time and amount of
payment, mode of payment like UPI, Credit card, Debit
card, online banking etc.) on the invoice ; or
ii. In cash, without using Dynamic QR Code and the
supplier provides a cross reference of the amount paid in
cash , along with date of such payment on the invoice;
The said invoice shall be deemed to have complied with
the requirement of having Dynamic QR Code.
If the supplier makes available to customers
an electronic mode of payment like UPI
Collect, UPI Intent or similar other modes of
payment, through mobile applications or
computer based applications, where though
4.
Dynamic QR Code is not displayed, but the
details of merchant as well as transaction are
displayed/ captured otherwise, how can the
requirement of Dynamic QR Code as per this
notification be complied with?

In such cases, if the cross reference of the payment made
using such electronic modes of payment is made on the
invoice, the invoice shall be deemed to comply with the
requirement of Dynamic QR Code.
However, if payment is made after generation / issuance
of invoice, the supplier shall provide Dynamic QR Code
on the invoice.

If cross reference of the payment received either
through electronic mode or through cash or combination
thereof is made on the invoice, then the invoice would
Is generation/ printing of Dynamic QR Code
be deemed to have complied with the requirement of
on B2C invoices mandatory for pre-paid
5.
Dynamic QR Code.
invoices i.e. where payment has been made
before issuance of the invoice?
In cases other than pre-paid supply i.e. where payment
is made after generation / issuance of invoice, the
supplier shall provide Dynamic QR Code on the invoice.
Once the E-commerce operator (ECO) or the
online application has complied with the
Dynamic QR Code requirements, will the
6. suppliers using such e-commerce portal or
application for supplies still be required to
comply with the requirement of Dynamic QR
Code?
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supplier/registered person separately, if such person is
liable to issue invoices with Dynamic QR Code for B2C
supplies as per the said notification. In case, the supplier
is making supply through the Ecommerce portal or
application, and the said supplier gives cross references
of the payment received in respect of the said supply on
the invoice, then such invoices would be deemed to have
complied with the requirements of Dynamic QR Code. In
cases other than pre-paid supply i.e. where payment is
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made after generation / issuance of invoice, the supplier
shall provide Dynamic QR Code on the invoice.

The
Circular
can
be
cbec/gst/Circular_Refund_146.pdf

accessed

at:

https://www.cbic.gov.in/resources//htdocs-

Policy and Guidelines for setting up of Inland Container Depots (ICDs), Container Freight Stations (CFSs)
and Air Freight Stations (AFSs)

CBIC vide Circular No. 06/2021-Customs dated February 22, 2021 issued policy and guidelines for setting up
of Inland Container Depots (ICDs), Container Freight Stations (CFSs) and Air Freight Stations (AFSs).
The Board had issued new set of policy and guidelines for setting up of ICDs/CFSs/AFSs vide Circular No.
50/2020-Customs dated 05.11.2020. The said circular laid down various criterion for new approvals,
applications and procedures for approval, post approval obligation, regulatory & other compliances, and
performance monitoring etc. Post issuance of the Circular, the Inter-Ministerial Committee (IMC) was further
reconstituted vide Board's order dated 18.01.2021.
Para 5.1.5 of the said circular states that the IMC meeting will be held twice a year. It also prescribed that
the jurisdictional Commissioners of Customs and the Members of IMC will furnish their
comments/recommendations on the applications received in this regard within 30 days. However, there was
no cut-off date prescribed for submitting the applications and there were instances where applications were
received just prior to the IMC meeting. Late submission of application poses two challenges. Firstly, there is
no sufficient time for the jurisdictional Commissioners and IMC Members to examine the applications and to
furnish their comments on the same. Secondly, if an application is not placed in time before the scheduled
IMC meeting, the applicant needs to wait for another 06 months for the next IMC meeting which in turn
hampers the investment activities of the stakeholders, particularly in the logistics sector.
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Further, on scrutiny of the applications and the comments/ recommendations as forwarded by the
jurisdictional Commissioners, it has been noticed that there is no objective evaluation of the proposal and
many a times the recommendation of the jurisdictional Commissioner does not provide a holistic picture of
the feasibility of the proposal. Accordingly, it is felt that there is a need for structured reporting system which
will not only minimize the ambiguity but may also help in automation and online processing in the future.
Accordingly, the following further guidelines are being prescribed:
i. The IMC meeting would be held on quarterly basis as per the following schedule-

Quarter

January-March

Receipt
of
Cut-off date receipt comments
from Date of issuance of
application
IMC and Customs Meeting Notice
formations

Date of Meeting

th
By 30th of preceding By 20 of preceding By 25th of preceding 2nd Tuesday
December
December
November
January

of

April-June

By 28th of preceding By 20th of preceding By 25th of preceding nd
2 Tuesday of April
March
March
February

July-September

By 31st of preceding By 20th of preceding By 25th of preceding nd
2 Tuesday of July
June
June
March

th
th
By 31st of preceding By 20 of preceding By 25 of preceding 2nd Tuesday
October-December
September
September
August
October

of

(in case the 02nd Tuesday of the respective month is a holiday, the next working day will be considered as
date of IMC meeting)
ii. All the jurisdictional Principal Commissioners/ Commissioners may forward their comments/
recommendations on the application for setting of ICDs/CFSs/AFSs as per Annexure-A within the time as
stipulated above.
The above amendment may be circulated amongst the stakeholders and public at large and the field
formations may suitably be sensitized.
In Circular No. 50/2020-Customs dated 05.11.2020, any aspect which is inconsistent with this circular shall
be brought to notice for suitable modification. In case of a conflict, the provisions of this circular will prevail.
The Circular along with Annexure can be accessed at: https://www.cbic.gov.in/resources//htdocscbec/customs/cs-circulars/cs-circulars-2021/Circular-No-06-2021.pdf
[This space has been intentionally left blank]
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Clarification regarding payment of Agriculture Infrastructure and Development Cess (AIDC) by EOU

CBIC vide Circular No. 07/2021-Customs dated February 22, 2021 issued clarification regarding payment of
Agriculture Infrastructure and Development Cess (AIDC) by EOU under various situations and amendment to
Circular no. 35/2016-Customs dated July 29, 2020.
Finance Bill, 2021 (15 of 2021) dated 01.02.2021, vide clause 115 has imposed a duty of customs, to be called
Agriculture Infrastructure and Development Cess (AIDC), on the import of goods specified in the First
Schedule to the Customs Tariff Act, 1975 at the rate not exceeding the rate of customs duty as specified in
the said Schedule, for the purposes of financing the agriculture infrastructure and other development
expenditure. The said provision of clause 115 of the Bill has been given immediate effect under the
Provisional Collection of Taxes Act, 1931.
In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act, 1962 (52 of 1962)
read with clause 115 of the said bill, Government of India vide Notification No. 11/2021- Customs dated 1st
February, 2021 vide Sr. no. 19 read with serial no. 7 of the Annexure to the said notification has fully
exempted goods imported by EOUs/EHTP units/STP units (collectively called EOUs) from the AIDC as the
goods imported by these units enjoy benefit of exemption from basic customs duty under notification no.
52/2003-Cus dated 31.03.2003.
In case of EOU selling finished goods in DTA, BCD exempted on import of inputs used in such finished goods
is to be paid vide Notification No. 59/2017- Customs dated 30.06.2017 [amending by Notification No.
52/2003-Customs dated 31.03.2003]. On payment of such BCD by EOU at the time of clearance of finished
goods it is treated as if no exemption of BCD was allowed to the EOU under Notification No. 52/2003-Customs
dated 31.03.2003. Once it is deemed that no exemption of BCD on inputs is allowed which were imported
under exemption Notification No. 52/2003-Customs dated 31.03.2003, AIDC exemption under Notification
no. 11/2021-Customs dated 01.2.2021 also gets denied on such inputs and same is also required to be paid
by EOU.
In addition to clearance of goods in DTA there are many situations like clearance of inputs; capital goods;
packing material suitable for repeated use such empty cones, bobbins, containers; left over textile fabric or
Contact us at: info@a2ztaxcorp.com
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textile material etc. or exit from EOU scheme. In such cases duty/tax of which exemption under Notification
No. 52/2003-Customs dated 31.03.2003 was availed at the time of import is required to be paid at the time
of clearance. In case of clearance of capital goods, applicable depreciation is allowed for denial of exemption.
Unutilized left over textile fabric or textile material is allowed to be cleared into DTA on payment of duty
leviable at the time of import but for the exemption on transaction value as if the goods have been
manufactured in that unit. Exemption of duty/tax on goods imported under Notification No. 52/2003Customs dated 31.03.2003 is also denied on account of breach of various conditions of EOU scheme. Once
EOU is required to pay back BCD for which exemption was claimed and allowed under Notification No.
52/2003-Customs dated 31.03.2003 at the time of import then exemption of AIDC, if availed, in all such
situations shall also be denied. Thus, EOU shall be required to pay AIDC in the manner of payment of BCD
against the goods imported under exemption Notification No. 52/2003-Customs dated 31.03.2003 under
various situations.
EOU/STP/EHTP are required to maintain and also submit digital copy of Form – A to Circular no. 35/2016Customs dated 29.07.2016, by 10th of month to proper officer, which captures the summary of receipt,
removal, returns and balance of imported goods under Notification No. 52/2003-Customs dated 31.03.2003.
Copy of Quarterly Performance Report and Annual Performance Reports [QPR/APR] are also required to be
submitted to jurisdictional AC/DC of Customs as mandated by DGFT Public Notice no. 36/2015-2020 dated
04.09.218. Though QPR/APR contain details of various activities including revenue contribution by EOUs but
these are reflected in consolidated manner and these reports may be a monitoring tool for departmental
officers with limitations. However, for effective and monthly monitoring of exemption of duty/taxes availed
under Notification No. 52/2003-Customs dated 31.03.2003, the said Form ‘A’ is amended and revised Form
‘A’ is annexed herewith. Circular no. 35/2016-Customs dated 29.07.2016 may be treated as amended to
above extent.
The Circular along with Form can be accessed at: https://www.cbic.gov.in/resources//htdocscbec/customs/cs-circulars/cs-circulars-2021/Circular-No-07-2021.pdf
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Guidelines for determination of tax by proper officer under Section 73 and 74 of the CGST Act, 2017

The Kerala State Goods and Services Tax Department issued Guidelines vide File No. CT/1444/2021-C9 dated
February 22, 2021 for determination of tax under Section 73 and 74 of the Kerala Goods and Services Tax
Act, 2017 (KGST Act) / CGST Act.
There may arise some instances where the tax under GST was either not paid or not paid correctly. The
determination of tax by a proper officer may thus become necessary under the KSGST/CGST Act, 2017.
Chapter 15 of the said Acts deals with “Demands and Recovery” and it is covered in sections from 73 to 84.
The incidence of short payment of tax or erroneous refund or wrong availing of Input Tax Credit may be
because of an inadvertent bonafide mistake or it may be a deliberate attempt (Fraud Cases) to evade the
tax. The determination of tax in all cases where there is an element of mens rea has to be done under Section
74 and in all other cases the determination has to be done under Section 73 of the Act. In order to distinguish
whether mens rea is present, an intent to evade tax by way of fraud or through willful misstatement or
through suppression of facts, has to be established. In this regard, the Explanation 2 given in section 74 may
be given due attention. Explanation 2 is as follows:
“Explanation 2.-- For the purposes of this Act, the expression “suppression” shall mean non-declaration of
facts or information which a taxable person is required to declare in the return, statement, report or any other
document furnished under this Act or the rules made thereunder, or failure to furnish any information on
being asked for, in writing, by the proper officer.”
Determination of Tax under Section 73 of KSGST/CGST Act, 2017: In the following situations where the
person chargeable with tax has no intention to evade tax, either by way of fraud or through willful
misstatement or through suppression of facts, the determination of tax by the proper officer shall be done
under Section 73 of KSGST/CGST Act, 2017.
Contact us at: info@a2ztaxcorp.com
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i. Tax is not paid or short paid
ii. Any erroneous refund
iii. Input Tax credit is wrongly availed or utilized
Time Limit: Sub-section 10 of Section 73 prescribes time limit for issuance of order under Section 73. It is
required that the proper officer shall determine tax, interest and penalty if any, within 3 years from the due
date for filing annual return for the financial year to which the amount relates and in the cases of erroneous
refunds within 3 years from the date of such erroneous refund. Section 73 (2) further provides that notice
under Section 73 (1) (SCN) shall be issued at least three months prior to limitation period for issuance of
order u/s 73. Period of Stay, if any, shall be excluded in computing the above periods.
Intimation of tax ascertained as being Payable: Sec 73(5) read with Rule 142(1A) provides for a pre-notice
opportunity, to a person chargeable with tax, to declare and pay tax deficiency either voluntarily or based
on an intimation (in Form GST DRC 01A) issued by the proper officer and to avail the relief available under
Section 73(5). Though the issuance of intimation in Form DRC 01A has been made optional through the Rule
amendment Notification No. 79/2020 of Central Tax dated 15-10-2020, it is advisable that a pre-notice
opportunity may be given to avoid further litigation on this count. Hence before service of notice u/s 73(1),
the proper officer may communicate the details of tax, interest and penalty if any as ascertained by proper
officer in Form GST DRC -01A.
A Person chargeable with tax, on receipt of intimation in Form GST DRC-01A, can use the second part of the
said form i.e. Part B, to communicate to the officer if he has made part-payment of the ascertained liability,
or if the liability is not acceptable by him. He can also thereto attach submissions against the proposed
liability.
The person chargeable with tax, who either on his own ascertainment or on receipt of intimation (in Form
DRC-01A) communicated by the proper officer can pay tax along with interest and a penalty in cases specified
under Section 73 (11) and shall inform the proper officer of such payment in FORM GST DRC-03.
The proper officer, on receipt of such information, shall issue an acknowledgment, accepting the payment
made by the said person in FORM GST DRC–04 and thereafter shall not serve any Show Cause Notice under
73(1) or Statement under 73(3)
Show Cause Notice under 73 (1) or Statement Section 73(3):
Show Cause Notice under Section (1): If the person chargeable with tax has not made any payments as
provided under Section 73(5) or if the amount paid falls short of the amount actually payable or had
communicated that the liability is not acceptable to him, the proper officer shall proceed to issue notice
under 73(1) (SCN) along with a summary thereof electronically in Form GST DRC-01 in respect of such amount
not paid or short paid.
Statement under Section 73(3): If proper officer wants to issue Show Cause Notice on the same grounds, as
specified in an earlier issued Show Cause Notice, for additional periods than as specified in the said SCN, he
may do so by serving a statement. Along with statement, he shall issue a summary thereof electronically in
Form DRC-02.
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Payment made against the show cause notice or statement: A person to whom notice under 73(1) or
Statement under 73(3) has been issued (along with form DRC-01 or DRC-02) can make payments thereof and
intimate it to proper officer in form DRC-03 within 30 days from the issuance of such notice.
If the person chargeable with tax who has been issued with SCN pays the tax along with interest payable
within 30 days of issue of SCN, the proper officer, on receipt of such information in form DRC-03, shall issue
an acknowledgment, accepting the payment made by the said person in FORM GST DRC–05 and thereafter
all proceedings in respect of the said SCN shall deemed to be concluded subject to Section 73(11).
Issuance of Order u/s 73 Determining Tax, Interest and Penalty: The person to whom the show cause notice
(SCN) has been issued along with form DRC-01 or form DRC-02, can make representation against such notice
in form GST DRC -06 to the proper officer.
If the person chargeable with tax who has been issued with a SCN has not paid any tax along with interest
payable or has made any short payment or has not given any satisfactory explanation within 30 days of issue
of SCN, the proper officer, after considering the representation, if any, filed by the said person in GST DRC 06, and after providing an opportunity for personal hearing as provided u/s 75(4) shall determine;
i. the tax
ii. interest under Section 50 of the Act due from such person and
iii. a penalty equivalent to 10% of the said tax or Rs. 10000/-, whichever is higher;
And shall issue an Order along with a summary of such order to be uploaded electronically in Form GST DRC
– 07 stating the amount of demand and due date for making the payment of said taxes along with interest
and penalty.
Determination of Tax under Section 74 of KSGST/CGST Act, 2017: In the following situations where the
person chargeable with tax has intention to evade tax, either by way of fraud or through willful misstatement
or through suppression of facts, the determination of tax, by the proper officer, shall be done under Section
74 of KSGST/CGST Act, 2017.
i. Tax is not paid or short paid
ii. Any erroneous refund
iii. Input Tax Credit is wrongly availed or utilized
Time Limit: Sub-section 10 of Section 74 prescribes time limit for issuance of order under Section 74. It is
required that the proper officer shall determine tax, interest and penalty if any, within 5 years from the due
date for filing annual return for the financial year to which the amount relates and in the cases of erroneous
refunds within 5 years from the date of such erroneous refund. Section 74 (2) further provides that notice
under Section 74 (1) (SCN) shall be issued at least six months prior to limitation period for issuance of order
u/s 74. Period of Stay, if any, shall be excluded in computing the above periods.
There may be instances where the appellate authorities decides not to sustain the notice issued u/s 74 for
the reason that the charges of fraud or any willful misstatement or suppression of facts to evade tax has not
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been established and in such circumstances, by virtue of Section 75(2), the proper officer shall determine
the tax payable deeming the notice issued as a notice issued under 73(1). Where any order is required to be
issued in pursuance of the direction of the appellate authority or tribunal or a court, such order shall be
issued within two years from the communication of the said direction. Hence any orders issued pursuant to
Section 75(2) can be issued within two years from the date of receipt of the said appellate or court order.
Intimation of tax ascertained as being Payable: Sec 74(5) read with Rule 142(1A) provides for a pre-notice
opportunity, to a Person chargeable with tax, to declare and pay tax deficiency either by him voluntarily or
based on an intimation (in Form GST DRC 01A) issued by the proper officer and to avail the relief available
under Section 74(5). Though the issuance of intimation in Form DRC 01A has been made optional through
the Rule amendment Notification No. 79/2020 of Central Tax dated 15-10-2020, it is advisable that a prenotice opportunity may be given to avoid further litigation on this count, especially since there is penal
consequences under Section74. Hence before service of notice u/s 74(1), the proper officer may
communicate the details of tax, interest and penalty if any as ascertained by proper officer in Form GST DRC
-01A.
A Person chargeable with tax, on receipt of intimation in Form GST DRC-01A, can use the second part of the
said form i.e. Part B, to communicate to the officer if he has made part-payment of the ascertained liability,
or if the liability is not acceptable by him. He can also thereto attach submissions against the proposed
liability.
The person chargeable with tax, who either on his own ascertainment or on receipt of intimation (in Form
DRC-01A) communicated by the proper officer can pay tax along with interest and a Penalty equivalent to
15% of such tax and shall inform the proper officer of such payment in FORM GST DRC-03.
The proper officer, on receipt of such information, shall issue an acknowledgment, accepting the payment
made by the said person in FORM GST DRC–04 and thereafter shall not serve any Show Cause Notice under
74(1) or Statement under 74(3)
Show Cause Notice under 74 (1) or Statement Section 74(3):
Show Cause Notice under Section (1): If the person chargeable with tax has not made any payments as
provided under Section 74(5) or if the amount paid falls short of the amount actually payable or had
communicated that the liability is not acceptable to him, the proper officer shall proceed to issue notice
under 74(1) (SCN) along with a summary thereof electronically in Form GST DRC-01 in respect of such amount
not paid or short paid.
Statement under Section 74(3): If proper officer wants to issue Show Cause Notice on the same grounds, as
specified in an earlier Show Cause Notice, for additional periods than as specified in the said SCN, he may do
so by serving a statement. Along with statement, he shall issue a summary thereof electronically in Form
DRC-02.
Payment made against the show cause notice or statement: A person to whom notice under 74(1) or
Statement under 74(3) has been issued (along with form DRC-01 or DRC-02) can make payments thereof and
intimate it to proper officer in form DRC-03 within 30 days from the issuance of such notice.
If the person chargeable with tax who has been issued with SCN pays the tax along with interest payable and
a Penalty equivalent to 25% of such tax within 30 days of issue of SCN, the proper officer, on receipt of such
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information in form DRC-03, shall issue an acknowledgment, accepting the payment made by the said person
in FORM GST DRC–05 and thereafter all proceedings in respect of the said SCN shall deemed to be concluded
subject to Section 74(11).
Issuance of Order u/s 74 Determining Tax, Interest and Penalty: The person to whom the show cause notice
(SCN) has been issued along with form DRC-01 or form DRC-02, can make representation against such notice
in form GST DRC -06 to the proper officer.
If the person chargeable with tax who has been issued with a SCN has not paid any tax along with interest
payable or has made any short payment or has not given any satisfactory explanation within 30 days of issue
of SCN, the proper officer, after considering the representation, if any, filed by the said person in GST DRC 06, and after providing an opportunity for personal hearing as provided u/s 75(4) shall determine;
i. the tax
ii. interest under Section 50 of the Act due from such person and
iii. a penalty equivalent to said tax;
And shall issue an Order along with a summary of such order to be uploaded electronically in Form GST DRC
– 07 stating the amount of demand and due date for making the payment of said taxes along with interest
and penalty.
Personal Hearing and Adjournments: Section 75(4) mandates that an opportunity of hearing shall be granted
to the person chargeable with tax where a request is received or where any adverse decision is contemplated
under Section 74(9). Personal hearing can be adjourned for reasons to be recorded in writing, when sufficient
cause is shown by the person chargeable with tax. However, such adjournments can be granted for a
maximum of 3 times.
It is mandatory that the proper officer shall issue a speaking order and shall set out all relevant facts and
basis of his decision in the Order issued u/s 73(9) / 74(9). The proper officer cannot determine an amount of
tax, interest and penalty in excess of the amount specified in the SCN and also the grounds shall not go
beyond what is mentioned in the SCN. It has to be borne in mind that an adjudication proceedings u/s 73(9)
shall be deemed to be concluded, if the order is not issued within three years and in the case of proceedings
u/s 74(9) shall be deemed to be concluded, if the order is not issued within five years.
By virtue of Rule 142(6) of the GST Rules, 2017 the order issued by the proper officer will be treated as the
notice for recovery.
Where any penalty is imposed under Section 73 or Section 74, no penalty for the same act or omission
shall be imposed on the same person under any other provisions of this Act.
Section 83 of the Act authorises provisional attachment to protect revenue in certain cases. Where during
the pendency of any proceedings under section 62 or section 63 or section 64 or section 67 or section 73 or
section 74, the Commissioner is of the opinion that for the purpose of protecting the interest of the
Government revenue, it is necessary so to do, he may, by order in writing attach provisionally any property,
including bank account, belonging to the taxable person.
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The Guidelines can be accessed at: https://keralataxes.gov.in/wp-content/uploads/2021/02/Action-us7374-guidelines.pdf

Electronic filing and issuance of Preferential Certificate of Origin (CoO) for export under India-Mercosur
PTA and India-Thailand EHS w.e.f. February 25, 2021

The DGFT issued Trade Notice No. 43/2020-2021 dated February 23, 2021 w.r.t. electronic filing and
issuance of Preferential Certificate of Origin (CoO) for export under India-Mercosur PTA and India-Thailand
EHS w.e.f. February 25, 2021.
In continuation to the earlier Trade Notice(s) 34/2015-2020 dated 19.09.2019, 41/2019-2020 dated
12.12.2020, 53/2019-2020 dated 02.03.2020, 01/2020-2021 dated 07.04.2020 and 30/2020-2021 dated
13.10.2020, it is informed that the electronic platform for Preferential Certificate of Origin(CoO) is being
expanded further to add two (2) more FTAs/PTAs to facilitate electronic application of Preferential
Certificates of Origin under the given Trade Agreements.
The Preferential Certificate of Origin for exports to countries under the following trade agreements i.e.
1. India-Mercosur Preferential Trade Agreement
2. India-Thailand Early Harvest Scheme
shall also be applied and issued from the CoO e-platform with effect from 25th February 2021. No manual
application for such a CoO should be submitted to an issuing agency from 25th February 2021. Any manual
applications submitted prior to the given date may however be processed by the issuing agencies.
It is informed that for these applications under the above mentioned Trade Agreements, the e-CoO system
shall generate all the existing set of CoO copies besides an additional copy i.e. electronic copy. The electronic
copy shall bear the image signature of the officer and stamp of the issuing agency. The exporter may however
get the remaining copies duly ink-signed by the issuing officer along with the stamp of the issuing office. The
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paper copies of the CoOs so issued may be collected by post or in person, for any submission to the Trade
Agreement's partner countries authorities.
The concerned Indian Exporters may please take note of the following points with regard to the process
being notified herewith:
•
•
•

•

Digital Signature Certificate (DSC) would be required for the purpose of electronic submission. The
digital signature would be the same as used in other DGFT applications;
The digital signature may be Class II or Class III and should have the IEC of the firm embedded in the
DSC;
Any new applicant exporter would be required to initially register at the portal. The password would
be sent on the email and mobile number of the IEC holder. In case the IEC holder desires to update
their email on which communication is to be sent, the same may be done by using the ‘IEC Profile
Management’ service on the DGFT website https://dgft.gov.in
Once registration is completed, the IEC branch details would be auto-populated as per the DGFT-IEC
database. Applicant is required to ensure that updated IEC details are available in the DGFT system.
Necessary steps may be taken to modify the IEC details online, whenever required.

For further guidance on registration and application submission, the Help manual & FAQs may be accessed
on the landing page at https://coo.dgft.gov.in. For any further assistance you may utilize any of the following
channels —
•
•
•

Raise a service request/suggestion ticket through the DGFT Helpdesk service
Call the toll-free DGFT Helpdesk numbers
Send an email to DGFT CoO Helpdesk at: coo-dgft@gov.in

The Trade Notice can be accessed at: https://content.dgft.gov.in/Website/dgftprod/76533379-16b1-4fcab113-fb831c448a79/Trade%20Notice%2043%20-%20eCoO%20-%20IMPTA%20and%20ITEHS.pdf
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Noida, UP notified as Town of Export Excellence for Apparel products

The DGFT vide Public Notice 40/2015-2020 dated February 25, 2021 amendment in Appendix 1B, Hand Book
of Procedure 2015-20 to notify Noida, UP as Town of Export Excellence for Apparel products.
In exercise of powers conferred under paragraph 1.03 of Foreign Trade Policy 2015-20, the Director General
of Foreign Trade hereby makes the following amendment in Appendix 1B of the Handbook of procedures.
The following entry is added in Appendix 1 B.
S. No.

Town of Export Excellence

State

Product Category

39

Noida

Uttar Pradesh

Apparel Products

Effect of Public Notice: The town of Noida in Uttar Pradesh has been notified as a Town of Export Excellence
for Apparel products.
The Public Notice can be accessed at: https://content.dgft.gov.in/Website/dgftprod/211069e9-9609-44ac9ef6-9d43aae2bb75/PN%2040_PC1_25_02_2021.pdf
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Important Press Releases of the week
MCA & CBIC sign MoU for exchange of data for enhancing ease of doing business

The Ministry of Corporate Affairs (MCA) and Central Board of Indirect Taxes and Customs (CBIC), Ministry
of Finance, here today signed a Memorandum of Understanding (MOU) for data exchange between the
two organisations. The MoU was signed by Shri Manoj Pandey, Joint Secretary, MCA, and Shri B. B. Gupta,
ADG, CBIC, in the presence of Shri Rajesh Verma, Secretary, MCA and Shri M. Ajit Kumar, Chairman, CBIC.
The MoU is in line with the vision of MCA and CBIC to harness data capabilities to ensure effective
enforcement. Both the organisations are going to benefit from access to each other’s databases which
include details of import-export transactions and consolidated financial statements of companies
registered in the country. The data sharing arrangement gains significance in light of development of
MCA21 Version 3 which will utilise state of the art technology for enhancing ease of doing business in India
and improve the regulatory enforcement and similar steps by CBIC like the launch of ADVAIT (Advanced
Analytics in Indirect Taxation) a 360-degree taxpayer profiling tool. AI/ML, data analytics will play a critical
role in achieving this synergy.
The MoU will facilitate the sharing of data and information between MCA and CBIC on an automatic and
regular basis. It will enable sharing of specific information such as details of Bill of Entry (Imports), Shipping
Bill (Exports) Summary from CBIC and financial statements filed with the Registrar by corporates, returns
of allotment of shares. The MoU will ensure that both MCA and CBIC have seamless linkage for regulatory
purposes. In addition to regular exchange of data, MCA and CBIC will also exchange with each other, on
request, any information available in their respective databases, for the purpose of carrying out scrutiny,
inspection, investigation and prosecution.
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Technology and data will play a critical role going forward in fulfilling the Government’s vision of minimum
government, maximum governance and both MCA and CBIC are well placed to fulfill this vision.
The MoU comes into force from the date it was signed and is an ongoing initiative of MCA and CBIC, who
are already collaborating through various existing mechanisms. A Data Exchange Steering Group also has
been constituted for the initiative, which will meet periodically to review the data exchange status and take
steps to further improve the effectiveness of the data sharing mechanism.
The MoU marks the beginning of a new era of cooperation and synergy between the two organisations.
The Press Release can be accessed at: https://pib.gov.in/PressReleasePage.aspx?PRID=1700715
FM Nirmala Sitharaman chairs meeting to discuss post-budget action points for infrastructure roadmap
ahead

Union Minister for Finance & Corporate Affairs Smt. Nirmala Sitharaman in a virtual meeting on Friday
with CEO, NITI Aayog and Secretaries of 22 Infrastructure Ministries/Departments discussed post-budget
action points for infrastructure roadmap ahead including NIP implementation. This was the third review
meeting by the Finance Minister with Ministries/Departments about the importance of National
Infrastructure Pipeline (NIP) and infrastructure sector to ensure a faster post covid-19 recovery of the
economy.
It was discussed in the meeting, that in the year, when countries across the globe have been dealing with the
challenges posed by Covid-19 pandemic, the NIP has shown substantial progress. The NIP was launched with
6,835 projects; the project pipeline has now been expanded to nearly 7,600 projects. It has witnessed
accelerated spending on infrastructure projects in Ministries specially in Q2/Q3 FY21. It has helped in
targeting substantial increase in infrastructure expenditure in many Ministries in FY21 over expenditure
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done in FY20. Around 216 projects worth Rs. 74,067 crore under GoI infrastructure ministries have been
completed till Q3 FY 21. Around 678 projects worth Rs. 6 lakh crore have progressed from the lower stage to
the upper stage of project formulation and implementation till Q3 FY 21. However, it has also been observed
that Ministries/Departments needs to work very hard in order to ensure achieving targets of the NIP.
CEO, NITI Aayog gave a presentation on asset monetization and highlighted various models for monetization
of core infrastructure assets and also spoke about finalizing targets for asset monetization.
While reviewing the performance of Ministries/Departments on NIP, Smt. Nirmala Sitharaman
emphasised that NIP will play a critical role in revitalizing economy post pandemic.
Ministries/Departments were requested to aim to achieve more than the NIP targets.
The Finance Minister also highlighted that the NIP is not just central government budgetary expenditure on
Infrastructure. It also includes infra spending by states and private sector. It also includes government
expenditure through extra budgetary resources. Therefore, Ministries/Departments should actively work on
getting project funded through innovative structuring and financing, provide all the help and support to
private sector for enhanced infra spending. The Ministries/Departments also need to explore PPP mode for
viable projects and use government funding for pushing infrastructure projects which can’t be done in PPP
mode.
The Finance Minister during the discussion advised NITI Aayog to work on strengthening dispute resolution
mechanism as updating MCAs as per international best practices.
In the end, the Finance Minister requested secretaries of Ministries/Departments to ensure their full and
personal engagement in NIP implementation, updation on NIP portal and expedite implementation of NIP
projects. She said that she will hold regular review meetings with all ministries/departments.
The Press Release can be accessed at: https://pib.gov.in/PressReleasePage.aspx?PRID=1701059
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Important Updates of the week
Advisory on Reconciliation statement to be filed in Form GSTR-9C

The Goods and Services Tax Network (GSTN) has issued advisory on Reconciliation statement to be filed in
Form GSTR-9C.
Reconciliation statement to be filed in Form GSTR-9C requires the tax rate wise declaration of transactions
for the concerned financial year. In the said form, tax amount pertaining to tax rates 1%, 1.5% and 7.5% in
section III (table 9 and 11) and section V may be made in row/ under label ‘Others’ of the said tables,
wherever applicable.
Source from: https://www.gst.gov.in/newsandupdates/read/453
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GSTN issued updated Offline Utility Tool (v1.7) for GSTR-9C

The GSTN has issued updated Offline Utility Tool (v1.7) for GSTR-9C on the GST Portal.
The excel based GSTR-9C offline utility is designed to help the taxpayer to prepare the GSTR-9C return offline.
The utility can be downloaded from this link. Download
Your downloaded (GSTR9C Offline Tool) zip file contains:
•
•

GSTR_9C_Offline_Utility (Excel Macro)
Release Notes

Important!
•

Before you extract the downloaded file, ensure that the file is not corrupted. How do I know that my
file is not corrupt? Click here to know more.

System Requirement
To use the tool efficiently, ensure that you have the following installed on your system:
1. Operating system Windows 7 or above.
2. Microsoft Excel 2007 & above
Source from: https://www.gst.gov.in/download/gstr9c
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Taxpayers are advised to report values upto 2 decimal places only in GSTR-9 offline utility

The GSTN) has issued following advisory on Annual Return (GSTR- 9) on February 24, 2021:
The taxpayers are advised to ensure that values are reported upto two decimal places in the GSTR-9 offline
utility. The error “Error! Invalid Summary payload” after uploading the JSON created from the Offline
Utility of GSTR-9 is reported due to reporting values upto three decimal places instead of two decimals.
Source from: https://www.gst.gov.in/newsandupdates/read/454
GSTN enabled the option to download 2B summary & 2B in detail
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The GSTN has enabled the option to download 2B summary & 2B in detail are separately available on GST
Portal.
•
•
•

Form GSTR-2B has been generated on the basis of the information furnished by the suppliers in their
respective FORMS GSTR-1/IFF,5 and 6.
It also contains information on imports of goods from the ICEGATE system.
It can be downloaded as either JSON file to view in offline tool or can be downloaded as Excel file.

Source #GST Portal
Flyer issued on fake invoice for creating awareness

Department of the Commissioner of GST and Central Excise, Chennai Outer issued flyer for Fake invoice
dated February 24, 2021.
Q. What is a "Fake Invoice"?
Ans. Fake Invoice refers to a "Non-Compliant GST Invoice".
"Non-Compliant GST Invoice" means any invoice which does not comply with the provisions of the CGST Act
and Rules, 2017. Usually, "Fake Invoice" refers to a non-compliant GST invoice of the following types:
(a) Invoice without any "Supply"
(b) Invoice with a "Non-Compliant" supply.
Q. What is the effect of "Fake Invoice"?
Ans. Any business or trade, who use "Fake Invoice" earn Input Tax Credit which is illegal and hence are liable
for punishment under the CGST Law.
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Q. What is the social effect of "Fake Invoice"?
Ans. It is a social menace; it is against economy, society and development. Illegal Input Tax Credit earned
using "Fake Invoice's a drain on the economy and affects the GST revenue collections. Evil forces use "Fake
Invoice" to generate "cash" which is most likely to be used for nefarious crimes and to fuel social tension.
Q. How is "Fake lnvoice" dealt with legally?
Ans. Preparing and trading "Fake Invoice" is a criminal activity; this crime is punishable under the law with
maximum imprisonment of upto five years, in addition to recovery of illegal Input Tax Credit with Interest
and penalty.
Q. What is the role of citizens?
Ans. If any citizen comes across this kind of criminal activity, please immediately inform the local CGST Seva
Kendra either by telephone or by e-mail with details; your identity will be kept confidential; you will also be
rewarded suitably subject to the guidelines of CBIC.
The Flyer can be accessed at: http://www.a2ztaxcorp.com/wp-content/uploads/2021/02/fake-invoicesflyer.pdf
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Our Articles of the week
GST Charcha on Union Budget 2021: Amendments proposed in Section 129 and 130 of the CGST Act, 2017

The Hon’ble Finance Minister, in Budget 2021-22, hailed as a ‘development-oriented’ and ‘visionary’ budget
amid the pandemic-induced disruptions, inter alia, announced multiple changes to the GST framework. The
changes have been proposed vide the Finance Bill, 2021, that amends the CGST Act and the Integrated Goods
and Services Tax Act, 2017 (“IGST Act”), in order to ease doing of business, curb input credit frauds, safeguard
Government revenues and to provide statutory backing to debated Rules.
This GST Charcha deciphers into recent changes in GST Laws made vide Clause No. 108 and 109 of the Finance
Bill, 2021 with respect to amendments in Section 129 and 130 of the CGST Act.
Relevant provisions:
Following amendments have been proposed in various sub-sections of Section 129 of the CGST Act:
“Detention, seizure and release of goods and conveyances in transit
129. (1) Notwithstanding anything contained in this Act, where any person transports any goods or stores
any goods while they are in transit in contravention of the provisions of this Act or the rules made thereunder,
all such goods and conveyance used as a means of transport for carrying the said goods and documents
relating to such goods and conveyance shall be liable to detention or seizure and after detention or seizure,
shall be released,––
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(a) on payment of penalty equal to two hundred per cent. of the tax payable on such goods and, in case of
exempted goods, on payment of an amount equal to two per cent. of the value of goods or twenty-five
thousand rupees, whichever is less, where the owner of the goods comes forward for payment of such penalty;
(b) on payment of penalty equal to fifty per cent. of the value of the goods or two hundred per cent. of the
tax payable on such goods, whichever is higher, and in case of exempted goods, on payment of an amount
equal to five per cent. of the value of goods or twenty-five thousand rupees, whichever is less, where the
owner of the goods does not come forward for payment of such penalty;
(c) upon furnishing a security equivalent to the amount payable under clause (a) or clause (b) in such form
and manner as may be prescribed:
Provided that no such goods or conveyance shall be detained or seized without serving an order of detention
or seizure on the person transporting the goods.
(2) The provisions of sub-section (6) of section 67 shall, mutatis mutandis, apply for detention and seizure
of goods and conveyances.
“(3) The proper officer detaining or seizing goods or conveyance shall issue a notice within seven days of such
detention or seizure, specifying the penalty payable, and thereafter, pass an order within a period of seven
days from the date of service of such notice, for payment of penalty under clause (a) or clause (b) of subsection (1).
(4) No penalty shall be determined under sub-section (3) without giving the person concerned an opportunity
of being heard.
(5) On payment of amount referred in sub-section (1), all proceedings in respect of the notice specified in subsection (3) shall be deemed to be concluded.
(6) Where the person transporting any goods or the owner of such goods fails to pay the amount of penalty
under sub-section (1) within fifteen days from the date of receipt of the copy of the order passed under subsection (3), the goods or conveyance so detained or seized shall be liable to be sold or disposed of
otherwise, in such manner and within such time as may be prescribed, to recover the penalty payable under
sub-section (3):
Provided that the conveyance shall be released on payment by the transporter of penalty under sub-section
(3) or one lakh rupees, whichever is less:
Provided further that where the detained or seized goods are perishable or hazardous in nature or are likely
to depreciate in value with passage of time, the said period of fifteen days may be reduced by the proper
officer.”
Following amendments have been proposed in sub-section (1), (2) & (3) of Section 130 of the CGST Act:
"130. Confiscation of goods or conveyances and levy of penalty.
(1) Where, if any person-
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….
(2) Whenever confiscation of any goods or conveyance is authorised by this Act, the officer adjudging it shall
give to the owner of the goods an option to pay in lieu of confiscation, such fine as the said officer thinks fit:
Provided that such fine leviable shall not exceed the market value of the goods confiscated, less the tax
chargeable thereon:
Provided further that the aggregate of such fine and penalty leviable shall not be less than the penalty equal
to hundred per cent. of the tax payable on such goods:
Provided also that where any such conveyance is used for the carriage of the goods or passengers for hire,
the owner of the conveyance shall be given an option to pay in lieu of the confiscation of the conveyance a
fine equal to the tax payable on the goods being transported thereon.
(3) Where any fine in lieu of confiscation of goods or conveyance is imposed under sub-section (2), the
owner of such goods or conveyance or the person referred to in sub-section (1), shall, in addition, be liable
to any tax, penalty and charges payable in respect of such goods or conveyance.”
Discussion and Comments:
Amendments in Section 129 and 130 of the CGST Act:
Section 129 of the CGST Act, which deals with the detention, seizure and release of goods and conveyances
in transit, has been proposed to be amended in a following manner:
•

Enhanced penalty (previously penalty and tax) under Section 129(1)(a) & (b):
Existing provision

Proposed amendment

When owner comes forward [Sec 129(1)(a)]:
•
•

Taxable goods- Tax + penalty equal to
100% of tax payable
Exempted goods – Lowest of 2% of the value
of goods or Rs. 25,000/-

•
•

Taxable goods – Penalty equal to 200% of tax
payable
Exempted goods – Lowest of 2% of the value
of goods or Rs. 25,000/-

When owner does not come forward [Sec 129(1)(b)]:
•
•

•

Taxable goods – Tax + penalty equal to 50%
of value of goods reduced by tax paid.
Exempted goods – Lowest of 5% of the value
of goods or Rs. 25,000/-

•

•

Taxable goods – Penalty equal to higher of
50% of value of goods or 200% of the tax
payable on such goods.
Exempted goods – Lowest of 5% of the value
of goods or Rs. 25,000/-

Section 129(2) has been omitted: That means, the goods seized shall not be released on provisional
basis upon execution of a bond and furnishing security and the penalty imposed by the officer will
have to be paid in cash by the taxpayer.
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Period of issuance of notice and passing of order under Section 129(3) of the CGST Act: The proper
officer detaining/seizing the goods, have to issue a notice (MOV-07) within 7 days specifying the
penalty payable and pass an order (MOV-09) within next 7 days after service of such notice, whereas
earlier there was no such time limit.
Determination of penalty: In a proposed amendment to Section 129(4) of the CGST Act, no penalty
shall be determined without giving opportunity of hearing, where penalty is payable on detention or
seizure of goods or conveyance.

It is to be noted that tax and interest shall not be demanded after the amendment in law for release of
goods and conveyance.
•

Delinking Section 129 from Section 130: Proposed amendment in Section 129(6) of the CGST Act
delinks the proceedings under Section 129 of the CGST Act relating to ‘detention, seizure and release
of goods and conveyances in transit’, from the proceedings under Section 130 of the CGST Act relating
to ‘confiscation of goods or conveyances and levy of penalty’.

Earlier the provision was if person does not pay tax and penalty within 14 days of seizure, the conveyance
and goods detained were liable for confiscation as per Section 130 ibid. But, after this amendment, the goods
or conveyance detained or seized shall become liable to be sold or disposed off in the manner prescribed in
case the payment of imposed penalty is not made within 15 days from the date of receipt of copy of the
order imposing such penalty.
Further, conveyance used for transportation of the goods may be released on payment of penalty or INR 1
Lakh whichever is less.
Corresponding changes for delinking Section 129 and 130 of the CGST Act are also proposed in Section 130
of the CGST Act.
Note: Amendments carried out in the Finance Bill, 2021 will come into effect from the date when the same
will be notified and when the said clause also gets concurrently notified with the corresponding amendments
passed by the respective States and Union territories in respective SGST/ UTGST Act.

[This space has been intentionally left blank]
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GST Charcha on Union Budget 2021: Amendments proposed in Section 74, 107, 151, 152 and 168 of the
CGST Act, 2017

The Hon’ble Finance Minister, in Budget 2021-22, hailed as a ‘development-oriented’ and ‘visionary’ budget
amid the pandemic-induced disruptions, inter alia, announced multiple changes to the GST framework. The
changes have been proposed vide the Finance Bill, 2021, that amends the CGST Act and the IGST Act, in order
to ease doing of business, curb input credit frauds, safeguard Government revenues and to provide statutory
backing to debated Rules.
This GST Charcha deciphers into recent changes in GST Laws made vide Clause No. 104, 107, 110, 111 and
112 of the Finance Bill, 2021 with respect to amendments in Section 74, 107, 151, 152 and 168 of the CGST
Act.
Relevant provisions:
•

Explanation 1(ii) of the Section 74 of the CGST Act is proposed to be amended:

“74. Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly availed
or utilised by reason of fraud or any wilful-misstatement or suppression of facts:
Explanation 1.- For the purposes of section 73 and this section,(ii) where the notice under the same proceedings is issued to the main person liable to pay tax and some other
persons, and such proceedings against the main person have been concluded under section 73 or section 74,
the proceedings against all the persons liable to pay penalty under sections 122 and 125 are deemed to be
concluded.”
•

Proviso to Section 107(6) is proposed to be inserted:
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“107. Appeals to Appellate Authority
(6) No appeal shall be filed under sub-section (1), unless the appellant has paid(a) in full, such part of the amount of tax, interest, fine, fee and penalty arising from the impugned order, as
is admitted by him; and
(b) a sum equal to ten per cent. of the remaining amount of tax in dispute arising from the said order subject
to a maximum of twenty-five crore rupees, in relation to which the appeal has been filed.
Provided that no appeal shall be filed against an order under sub-section (3) of section 129, unless a sum
equal to twenty-five per cent. of the penalty has been paid by the appellant”
•

Section 151 of the CGST Act is proposed to be substituted:

“151. Power to collect statistics.
The Commissioner or an officer authorised by him may, by an order, direct any person to furnish
information relating to any matter dealt with in connection with this Act, within such time, in such form,
and in such manner, as may be specified therein.”
•

Section 152 of the CGST Act is proposed to be amended:

“152. Bar on disclosure of information.
(1) No information of any individual return or part thereof with respect to any matter given for the purposes
of section 150 or section 151 shall, without the previous consent in writing of the concerned person or his
authorised representative, be published in such manner so as to enable such particulars to be identified as
referring to a particular person and no such information shall be used for the purpose of any proceedings
under this Act without giving an opportunity of being heard to the person concerned.
(2) Except for the purposes of prosecution under this Act or any other Act for the time being in force, no
person who is not engaged in the collection of statistics under this Act or compilation or computerisation
thereof for the purposes of this Act, shall be permitted to see or have access to any information or any
individual return referred to in section 151”
•

Section 168(2) of the CGST Act is proposed to be amended:

“168. Power to issue instructions or directions.
The Commissioner specified in clause (91) of section 2, sub-section (3) of section 5, clause (b) of sub-section
(9) of section 25, sub-sections (3) and (4) of section 35, sub-section (1) of section 37, sub-section (2) of section
38, sub-section (6) of section 39, section 44, sub-sections (4) and (5) of section 52, sub-section (1) of section
143, except the second proviso thereof, sub-section (1) of section 151, clause (l) of sub-section (3) of section
158 and section 167 shall mean a Commissioner or Joint Secretary posted in the Board and such Commissioner
or Joint Secretary shall exercise the powers specified in the said sections with the approval of the Board.”
Discussion and Comments:
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Recovery of tax vs. Seizure and Confiscation:

Amendment has been proposed in Explanation 1(ii) of Section 74 of the CGST Act so as to make seizure
(Section 129 of the CGST Act) and confiscation of goods and conveyances in transit (Section 130 of the
CGST Act), a separate proceeding from recovery of tax under Section 73 (determination of tax in nonfraud cases) or Section 74 (determination of tax in fraud cases) of the CGST Act.
With this amendment getting notified, conclusion of proceedings under Section 73 or 74 of the CGST
Act against the main noticee will now mean conclusion of proceedings under Section 122 and 125 of
the CGST Act (i.e., penalties) but not the proceedings against co-noticees under Section 129 and 130
of the CGST Act even if the main person liable to pay tax has discharged his liability and proceedings
against him have been concluded.
•

Pre-deposit for Appeal before Appellate Authority:
It is proposed to insert a proviso to Section 107(6) of the CGST Act, to provide that appeal against
order passed under Section 129(3) of the CGST Act in Form MOV-09, can be filed before the Appellate
Authority only after depositing 25% of the penalty imposed to the department.

It is to be noted that there is a requirement to deposit 10% of the disputed tax liability as pre-deposit
in case of first appeal, which is proposed to be increased to 25% of the penalty amount in case of
detention and seizure of conveyance and goods during transit.
•

Power to collect statistics
It is proposed to substitute Section 151 of the CGST Act, in a manner to empower the jurisdictional
commissioners to call for information from any person relating to any matter dealt with in connection
with the CGST Act, within such time, in such form, and in such manner, as may be specified therein.
Correspondingly, Section 168 of the CGST Act has been amended to omit the power of the
jurisdictional commissioner to exercise powers under Section 151(1) of the CGST Act.

•

Bar on disclosure of information:
The proposed amendment to Section 152(1) clarifies that no information obtained under Sections
150 of the CGST Act and Section 151 of the CGST Act, shall be used by the commissioner or any officer
authorized by him, for the purposes of any proceedings under CGST Act, without giving an
opportunity of being heard to the person concerned.

Note: Amendments carried out in the Finance Bill, 2021 will come into effect from the date when the same
will be notified and when the said clause also gets concurrently notified with the corresponding amendments
passed by the respective States and Union territories in respective SGST/ UTGST Act.
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Videos of the week
Clerical Errors liable for 200% penalty for release of Goods in Transit || CA Bimal Jain

You can access the complete video on “Clerical Errors liable for 200% penalty for release of Goods in Transit
|| CA Bimal Jain“ at following link: https://youtu.be/x-S9Vw6i4yw
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Extension of Due Date for filing GSTR 9 & GSTR 9C for FY 2019-20 || CA Bimal Jain

You can access the complete video on “Extension of Due Date for filing GSTR 9 & GSTR 9C for FY 2019-20 ||
CA Bimal Jain“ at following link: https://youtu.be/-riD_fvgbqM
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Income Tax
Important Notifiactions of the week
The date for filing of declarations under the Vivad Se Vishwas Act, 2020 further extended to March 31,
2021

The CBDT vide Notification No. 9/2021- Income Tax dated February 26, 2021 amended Notification No.
85/2021- Income Tax dated October 27, 2020 to further extend the dates under the Vivad Se Vishwas Act,
2020 (“the VSV Act”) as under:
•
•
•

The date for filing of declarations to March 31, 2021;
The date for payment without additional amount under the said Act extended to April 30, 2021;
The date for payment with additional amount under the said Act extended to May 01, 2021.

The Notification can be accessed at: http://egazette.nic.in/WriteReadData/2021/225512.pdf
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Time limit for completion assessment/ reassessment and for imposition of penalty extended under the IT
Act

The CBDT vide Notification No. 10/2021 dated February 27, 2021 partially modified Notification No. 93/2020
dated December 31, 2020 (“NN. 93/2020”) for extension of following dates under Section 3(1)(a) of the
Taxation and Other Laws (Relaxation and Amendment of Certain Provisions) Act, 2020:
A. For Income Tax Act, 1961 (“IT Act”)
a. For imposition of penalty under Chapter XXI (i.e., penalties imposable) of the IT Act, —
i. the June 29, 2021 shall be the end date of the period during which the time limit specified in
or prescribed or notified under the IT Act falls, for the completion of such action; and
ii. the June 30, 2021 shall be the end date to which the time limit for completion of such action
shall stand extended.
b. For assessment or reassessment under the IT Act, and the time limit for completion of such action
under Section 153 (i.e., time limit for completion of assessment, reassessment and recomputation) or
Section 153B of the IT Act (i.e., time limit for completion of assessment under Section 153A) thereof,
—
i. expires on the March 31, 2021, due to its extension by the NN 93/2020, such time limit shall
stand extended to the April 30, 2021;
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ii. is not covered under (i) and expires on March 31, 2021, such time limit shall stand extended
to the September 30, 2021.
B. For Prohibition of Benami Property Transaction Act, 1988 (“Benami Act”) wherein the issue relates
to issuance of notice under 26(1) or passing of any order under Section 26(3) of the Benami Act:
a. the June 30, 2021 shall be the end date of the period during which the time limit specified
in or prescribed or notified under the Benami Act falls, for the completion of such action; and
b. the September 30, 2021 shall be the end date to which the time limit for completion of such
action shall stand extended.
Section 3(1)(a) of the Taxation and Other Laws (Relaxation and Amendment of Certain Provisions) Act, 2020
reads as under:
“3. Relaxation of certain provisions of specified Act
(1) Where, any time-limit has been specified in, or prescribed or notified under, the specified
Act which falls during the period from the 20th day of March, 2020 to the 31st day of December,
2020, or such other date after the 31st day of December, 2020, as the Central Government may,
by notification, specify in this behalf, for the completion or compliance of such action as(a) completion of any proceeding or passing of any order or issuance of any notice, intimation,
notification, sanction or approval, or such other action, by whatever name called, by any
authority, commission or tribunal, by whatever name called, under the provisions of the
specified Act;”
The Notification can be accessed at: http://egazette.nic.in/WriteReadData/2021/225559.pdf
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Important Update of the week
CBDT has issued refunds of over Rs. 1,95,736 crore to more than 1.93 crore taxpayers between April 01,
2020 to February 22, 2021

As per the recent tweet of Income Tax India, the CBDT issues refunds of over Rs. 1,95,736 crore to more
than 1.93 crore taxpayers between April 01, 2020 to February 22, 2021.
Income tax refunds of Rs. 69,653 crore have been issued in 1,90,52,977 cases & corporate tax refunds of Rs.
1,26,083 crore have been issued in 2,17,399 cases.
Source from: https://twitter.com/IncomeTaxIndia/status/1364530957701713921

.
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GST News Flash
•

Maharashtra: HC refuses to extend last date for GST returns
https://www.a2ztaxcorp.com/maharashtra-hc-refuses-to-extend-last-date-for-gst-returns/

•

AAAR: MNC’s liaison office not required to pay GST
https://www.a2ztaxcorp.com/aaar-mncs-liaison-office-not-required-to-pay-gst/

•

Central Delhi tax officials arrest one for illegal manufacturing of gutkha with liability of around Rs 5.9
crore
https://www.a2ztaxcorp.com/central-delhi-tax-officials-arrest-one-for-illegal-manufacturing-ofgutkha-with-liability-of-around-rs-5-9-crore/

•

Faceless GST assessment being weighed
https://www.a2ztaxcorp.com/faceless-gst-assessment-being-weighed/

•

GST Frauds: 12 Persons including a CA arrested in a single day
https://www.a2ztaxcorp.com/gst-frauds-12-persons-including-a-ca-arrested-in-a-single-day/

•

Gujarat High Court reprieve for exporters on GST exemptions
https://www.a2ztaxcorp.com/gujarat-high-court-reprieve-for-exporters-on-gst-exemptions/

•

Expect high GST collections to continue in Feb, say FinMin sources
https://www.a2ztaxcorp.com/expect-high-gst-collections-to-continue-in-feb-say-finmin-sources/

•

Hospitals may have to pay GST on food to inpatients
https://www.a2ztaxcorp.com/hospitals-may-have-to-pay-gst-on-food-to-inpatients/
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ABOUT US:
A2Z TAXCORP LLP is a boutique Indirect Tax firm having professionals from Multi disciplines which
includes Goods and Services Tax (GST), Central Excise, Custom, Service Tax, VAT, DGFT, Foreign Trade
Policy, SEZ, EOU, Export – Import Laws, Free Trade Policy etc.
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