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Section 8 of the Central Sales Tax Act, 1956 read with rule 13 of the Central Sales Tax (Registration 
and Turnover) Rules, 1957 - Rate of tax - Concessional rate of tax - Assessee, a works contractor, 
applied for inclusion of construction equipment, plant, machinery and tools such as hydraulic mobile 
crane, vehicle, pump material, computer, accessories, office equipment, etc. used in process of 
execution of works contract in certificate of registration under Central Sales Tax Act for concessional 
sales tax under section 8(3)(b) of Central Sales Tax Act read with rule 13 of Central Sales Tax 
(Registration and Turnover) Rules - Assessing Authority refused to include aforesaid items in 
certificate of registration on purported ground that these items were not transferred to contractee 
by incorporation in completed construction, but were only used in process of execution of works 
contract - Whether in view of law laid down by Supreme Court in various judgments in regard to 
scope of provisions of section 8(3)(b) and rule 13, above items were eligible for inclusion in 
certificate of registration - Held, yes [Para 55] [In favour of assessee]  
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JUDGMENT 

  
1.  In this writ petition, the petitioner has challenged an order dated August 31, 2009 passed by the 
Joint Commissioner of Sales Taxes, Salt Lake Branch, being respondent No. 2, refusing to amend the 
certificate of registration of the petitioner-company under the Central Sales Tax Act, 1956 (hereinafter 
referred to as "the CST Act"). 

2.  The short question involved in this writ petition is, whether a civil works contractor is entitled to 
include machinery, tools and equipment such as hydraulic mobile cranes, concrete mixers, welding 
machines, pumps, computers, vehicles, etc., used for execution of works contracts and accessories 
thereof, in the certificate of registration under the CST Act, to claim the concessional rate of tax on 
inter-State purchase of such equipment, under section 8(3)(b) of the CST Act, read with rule 13 of the 
Central Sales Tax (Registration and Turnover) Rules, 1957 (hereinafter referred to as "the CST Rules"). 

3.  The petitioner-company carries on business all over India as works contractor. The petitioner-
company is engaged in the construction of bridges, flyovers, roads and multi-storied buildings. 

4.  Section 8(1) of the CST Act provides for concessional rate of tax, in respect of goods of the 
description in clause 3, i.e., goods of the class or classes specified in the certificate of registration of the 
registered dealer purchasing the goods, as being intended for resale by him, or subject to any Rules 
made by the Central Government in this behalf, for use by him in the manufacture or processing of 
goods for sale, or in the telecommunication network, or in mining, or in the generation or distribution 
of electricity or any other form of power. 

5.  Section 8(3)(b) of the CST Act provides as follows : 

"Section 8(3)(b) : are goods of the class or classes specified in the certificate of registration of the 
registered dealer purchasing the goods as being intended for resale by him or subject to any rules 
made by the Central Government in this behalf, for use by him in the manufacture or processing 
of goods for sale or in the telecommunications network or in mining or in the generation or 
distribution of electricity or any other form of power;" 

6.  In exercise of power conferred by the CST Act, the Central Government has framed the CST Rules. 
Rule 13 of the Central Rules provides as follows: 

"13. The goods referred to in clause (b) of sub-section (3) of section 8 which a registered dealer 
may purchase, shall be goods intended for use by him as raw materials, processing materials, 
machinery, plant, equipment, tools, stores, spare parts, accessories, fuel, or lubricants, in the 
manufacture or processing of goods for sale, or in mining, or in the generation or distribution of 
electricity or any other form of power." 

7.  The petitioner-company is a registered dealer under the CST Act, its registration being in the 
category of "works contractor". The petitioner- company applied for inclusion of plant, tools, 



machinery and other equipment used for executing works contract such as hydraulic mobile crane, 
concrete mixer, pump, computer, vehicles and accessories thereof in its certificate of registration. 

8.  The respondent-Joint Commissioner of Sales Tax, however, refused to include the aforesaid items in 
the registration certificate, on the purported ground that these items were not transferred to the 
contractee by incorporation in the completed construction, but were only used in the process of 
execution of the works contract. The nature of use of these items could not be treated as manufacture 
or processing. 

9.  The respondent-Joint Commissioner contended that, the various raw materials and other materials 
purchased by the petitioner-company, which are included in its certificate of registration, undergo 
manufacture or processing and are incorporated in the works. The sale by the petitioner is of 
manufactured or processed goods, which require incorporation of materials, fabrication of steel 
structural, preparation of concrete materials, etc., but not of shuttering materials, equipment for 
casting, cranes, chain pulleys, blocks and other plant and machinery required in manufacturing or 
processing, that are not actually incorporated in the works contract. These materials cannot be 
incorporated in or made part of the works. 

10.  The petitioner-company pays Central excise duty on fabricated structural for incorporation in the 
works contracts and is registered under the Central Excise Act, 1944 as a manufacturer of excisable 
goods. 

11.  The petitioner-company raises Central excise invoices for such structural, etc., incorporated in the 
works contract, and pays Central excise duty, which is included in the invoice raised on the contractee. 

12.  "Sale'' has been defined in clause (g) of section 2 of the CST Act to mean, with its grammatical 
variations and cognate expressions, any transfer of property in goods, by one person to another, for 
cash or deferred payment, or for any other valuable consideration, and includes a transfer of property 
in goods (whether as goods or in some other form) involved in the execution of a works contract. 

13.  "Works contract" has been defined in clause (ja) of section 2 of the CST Act, to mean a contract for 
carrying out any work, which includes assembling, construction, building, altering, manufacturing, 
processing, fabricating, erection, installation, fitting out, improvement, repair or commissioning of any 
moveable or immovable property. 

14.  Mr. Khaitan, learned Senior Advocate appearing on behalf of the petitioner, rightly argued that in 
terms of section 8(3)(b) of the CST Act, read with rule 13 of the CST Rules, a registered dealer is 
entitled to include certain goods in his certificate of registration such as, inter alia, machinery, plant, 
equipment, accessories, etc., intended for use in the manufacturing or processing of goods for sale. 

15.  Mr. Avratosh Majumder, Advocate appearing on behalf of the State submitted that the plant and 
machinery brought into the State by the petitioner, are not transferred by the petitioner to the 
employer and/or contractee. 

16.  To qualify for inclusion in the certificate of registration it is not essential that those goods should 
be transferred to the contractee. In view of the language and tenor of section 8(3)(b) of the CST Act 
and rule 13 of the CST Rules, not only goods intended for resale, but also goods including machinery, 
equipment, accessories, tools, spares, lubricants used in the process of manufacture or processing of 
goods for sale would qualify for inclusion in the certificate of registration, for concessional sales tax. 

17.  As argued by Mr. Majumder, the petitioner applied for inclusion of concrete mixer, polyester 



webbling sling, scientific laboratory goods, hydraulic mobile crane with tools, plant and machinery and 
parts and accessories thereof, pumps, electronic machines and shuttering machines, valves and safety 
valves, metals, cement, stone-chips, office equipment, computer accessories, vehicles and shuttering 
materials, etc., used for the purpose of execution of work, contracts. 

18.  Mr. Majumder submitted that the goods referred to in section 8(3)(b) were goods of the class or 
classes specified in the certificate of registration of the registered dealer purchasing the goods, for 
resale by him, or subject to any Rules made by the Central Government in this behalf, for use by him in 
the manufacture or processing of goods for sale or in the telecommunications network or in mining or 
in the generation or distribution of electricity or any other form of power. 

19.  Mr. Majumder argued that rule 13 provided that the goods referred to in clause (b) of sub-section 
(3) of section 8, which a registered dealer might purchase at concessional rates of Central sales tax, 
were to be goods intended for use by him as raw materials, processing materials, machinery, plant, 
equipment, tools, stores, spare parts, accessories, fuel or lubricants, in the manufacture or processing 
of goods for sale or in the telecommunications or in the mining or in the generation or distribution of 
electricity or any other form of power. 

20.  As argued by Mr. Majumder, the liability of goods involved in composite works to sales tax, fell for 
determination before the Supreme Court in State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd. 
[1958] 9 STC 353. In the aforesaid case the Supreme Court held that in a building contract, which was 
one, entire and indivisible, there should be no sale of goods and it was thus not within the competence 
of the State Legislature to impose sales tax under entry 48. 

21.  Consequential to the pronouncement of the Supreme Court the issue was, as pointed out by Mr. 
Majumder, referred to the Law Commission of India and on its recommendations Parliament enacted 
the Constitution (Forty-sixth Amendment) Act, 1982 to amend articles 269, 286 and 366 of the 
Constitution, as well as the Seventh Schedule to the Constitution, after which, the States were 
conferred power to levy sales tax on certain transactions in which property of goods passed, which 
were not leviable to sales tax earlier. 

22.  The amendment of article 286 by insertion of clause (3), authorized the State Legislature to impose 
tax, inter alia, on the sale or purchase of goods, being a tax of the nature specified in sub-clause (b), 
sub-clause (c) or sub-clause (d) of clause (29A) of article 366 subject to such restrictions and conditions 
with regard to the system of levy, rates and other incidents of the tax, as Parliament might by law 
specify, as argued by Mr. Majumder. Sub-clause (b) of clause (29A) of article 366 provides for tax on 
transfer of property in goods (whether as goods or in any other form) involved in the execution of a 
works contract. 

23.  Mr. Majumder submitted that the Constitutional validity of the 46th Amendment was challenged 
in Builders Association of India v. Union of India 1994 taxmann.com 989 (SC). The Constitution Bench of 
the Supreme Court upheld the amendment and further held that transfer of property in goods in the 
execution of works contracts, which had been brought within the definition of "sale" by way of legal 
fiction, should be subjected to the restrictions and conditions envisaged under article 286 of the 
Constitution of India. 

24.  In Gannon Dunkerley & Co. v. State of Rajasthan 1993 taxmann.com 815 (SC), referred to by Mr. 
Majumder, the Constitution Bench of the Supreme Court held that the value of the goods involved in 
the execution of a works contract would have to be determined by taking into account the value of the 
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entire works contract and deducting therefrom the charges towards labour and services which would 
cover (page 235 in 88 STC)- 

"(i)   labour charges for execution of the works ; 

(ii)   amount paid to a sub-contractor for labour and services ; 

(iii)   charges for planning, designing and architect's fees ; 

(iv)    charges for obtaining on hire or otherwise machinery and tools used for the 
execution of the works contract ; 

(v)    cost of consumables such as water, electricity, fuel, etc., used in the execution of 
the works contract the property in which is not transferred in the course of 
execution of a works contract ; and 

(vi)    cost of establishment of the contractor to the extent it is relatable to supply of 
labour and services ; 

(vii)    other similar expenses relatable to supply of labour and services ; 

(viii)    profit earned by the contractor to the extent it is relatable to supply of labour and 
services." 

25.  Mr. Majumder submitted that the Constitution Bench held that to arrive at the value of goods, it 
would be necessary to exclude from the value of the works contract, the value of the goods which are 
not taxable in view of sections 3, 4 and 5 of the CST Act, and goods covered by sections 14 and 15 of 
the CST Act as well as goods which are exempt from tax under the sales tax legislation of the State. The 
value of goods involved in the execution of a works contract will have to be determined after making 
these deductions from the value of the works contract. 

26.  Mr. Majumder submitted and rightly that section 14 of the West Bengal Value Added Tax Act, 2003 
(hereinafter referred to as "the VAT Act") imposes liability to pay tax on transfer of property in goods 
incorporated in the execution of works contract. Referring to sub-section (1) of section 14, Mr. 
Majumder submitted that any transfer of property in goods (whether as goods or in some other form) 
involved in the execution of a works contract in West Bengal, would be deemed to be a sale of those 
goods by the person making the transfer and a purchase of those goods by the person to whom such 
transfer is made. 

27.  Under section 14(4) of the VAT Act, a dealer would be liable to pay tax, on all transfers of property 
in goods involved in the execution of works contract, if the contractual transfer price exceeds Rs. 5 
lakhs. Tax would be at the rate specified in section 18 of the VAT Act. Mr. Majumder further submitted 
that "Contractual transfer price" in relation to any period, has been defined in section 2(10) of the VAT 
Act to mean the aggregate of the amount received or receivable by a dealer in respect of transfer of 
property in goods (whether as goods or in some other form) in execution of any works contract, as 
defined in clause (57), whether executed fully or partly during such period. Mr. Majumder referred to 
section 18(1) of the VAT Act which provides for levy of tax on transfer of property in goods involved in 
the execution of works contract, at the rate of two per cent, of the "taxable contractual transfer price" 
in case of registered dealers and at the rate of four per cent, in the case of unregistered dealers. 

28.  Section 18(2) of the VAT Act defines "'taxable contractual transfer price' to mean, in the case of a 
dealer who is liable to pay tax on transfer of property in goods involved in the execution of a works 
contract, that part of his contractual transfer price during any period which remains after deducting 
therefrom— 



"(i)    contractual transfer of goods, sales of which are declared tax-free under section 21 ; 

(ii)   charges towards labour, service and other like charges as may be prescribed ; 

(iii)   all amounts paid to the sub-contractors for execution of the Works contract, 
whether wholly or in part ; and 

(iv)   such other contractual transfers as may be prescribed." 
29.  In order to compute the taxable contractual transfer price the deductions specified in section 18(2) 
have to be made from the contractual transfer price. Rule 30 of the West Bengal Value Added Tax 
Rules, 2005 (hereinafter referred to as "the VAT Rules") provides for deduction, inter alia, of "(i) labour 
charges for execution of works contract; (ii) charges for planning, designing and architect's fee ; (iii) 
charges for obtaining on hire or otherwise machinery and tools used for the execution of works 
contract ; (iv) cost of consumables such as water, electricity, fuel, etc., used in the execution of works 
contract, the property in which is not transferred in the course of execution of the works contract; (v) 
cost of establishment of the contractor to the extent it is related to supply of labour and services ; (vi) 
other similar expenses related to supply of labour and services ; and (vii) profit earned by the 
contractor to the extent it is related to supply of labour and services subject to furnishing of profit and 
loss account of the works site." 

30.  Taxability under section 14 or 18 of the VAT Act on sale of goods incorporated in a works contract 
or the mode of valuation of such goods and/or the value of the contract for the purpose of taxation 
under the VAT Act is of no relevance to the question of whether any goods qualify for inclusion in the 
certificate of registration for concessional sales tax under section 8(3)(b) of the CST Act read with rule 
13 of the CST Rules, even though inclusion may have an impact on the value of the goods/contract for 
computation of tax under the VAT Act. 

31.  Mr. Majumder rightly argued that careful analysis of section 8(3)(b) of the CST Act along with rule 
13 of the CST Rules makes it abundantly clear that the rule-making authority, in its own wisdom, had 
provided for concessional rate of tax in case of plant and machinery used in manufacture and 
processing of goods for sale. 

32.  However, Mr. Majumder's argument that neither section 8(3)(b) of the CST Act nor rule 13 of the 
CST Rules provide for concessional rate of tax in case of plant and machinery used for execution of 
works contract, is in my view, not sustainable in law. After the 46th Amendment of the Constitution 
and amendment of article 286 followed by enactment/amendment of statutes relating to sales tax, 
referred to above, the expression manufacture and processing of goods for sale would necessarily 
include the activities involved in the execution of a works contract. 

33.  Mr. Majumder argued that the exclusions for arriving at a taxable turnover in case of a works 
contract reveal that, charges for obtaining on hire or otherwise, machinery or tools used specifically for 
execution of the works contract, cannot be included in the value of works contract which would be 
liable to sales tax/VAT as the case may be. However for inclusion of any goods in the certificate of 
registration, what is relevant is whether the goods sought to be included are used in the processing or 
manufacture of goods for sale. 

34.  As submitted by Mr. Majumder, "works contract" has been defined in the CST Act to mean a 
contract for carrying out any work which includes assembling, construction, building, altering, 
manufacturing, processing, fabricating, erection, installation, fitting out, improvement, repair or 
commissioning of any movable or immovable property. 



35.  Mr. Majumder argued that even though it is true that manufacturing contracts are also included 
within the definition of "works contract", manufacturing contract cannot be connected with the civil 
works contract. It is, however, difficult to appreciate this submission. 

36.  It is also difficult to accept Mr. Majumder's submission that by reason of legal fiction created under 
article 366(29A)(b) of the Constitution, works contract is made divisible and the transfer of building 
materials which are involved in the execution of such works contract are made liable to sales tax/VAT. 
The works contract remains a single indivisible contract, though tax levied on transfer of the property 
in the goods involved in the works contract, may be computed in the same way in which sales tax 
would be leviable, in case of a contract for supply of goods. 

37.  As submitted by Mr. Majumder, in the Builders Association case (supra), the Constitution Bench of 
the Supreme Court held that after the 46th Amendment, it has become possible for the State to levy 
sales tax on the value of goods incorporated in a works contract, in the same way in which sales tax 
was leviable on the price of the goods and materials supplied in a building contract which had been 
entered into in two distinct and separate parts. 

38.  Mr. Majumder submitted that when the law creates a legal fiction such fiction should be carried to 
its logical end. There should not be any hesitation in giving full effect to it. If the power to tax a sale in 
an ordinary sense is subject to certain conditions and restrictions imposed by the Constitution, the 
power to tax a transaction which is deemed to be a sale under article 366(29A) of the Constitution 
should also be subject to the same restrictions and limitations incorporated in article 286 of the 
Constitution. Ordinarily, unless there is a contract to the contrary, in the case of a works contract, the 
property in the goods used in the construction passes to the person to whom the construction is 
transferred. 

39.  Mr. Majumder submitted that in respect of building materials involved in the execution of works 
contract, the State Legislature and the VAT authorities would be subject to the restrictions imposed by 
article 286 of the Constitution of India read with the relevant State VAT Act. Section 115 of the VAT Act 
also provides for exclusion of sale in the course of inter-State trade or commerce for arriving at the 
taxable turnover for the purpose of the VAT Act. 

40.  Citing B.G. Shirke Construction Technologies (P.) Ltd. v. Addl. CCT [2007] 4 SCC 148, Mr. Majumder 
submitted that the Supreme Court has held that there is no dispute that a crane is a hoisting machine, 
used for lifting and moving heavy load. Mr. Majumder argued that there are different kinds of cranes, 
such as tower cranes which are mostly used to construct high-rise buildings. The tower cranes, which 
are also called "climbing cranes", are taken apart and dismantled after completion of the building. The 
Supreme Court affirmed the judgment of the Karnataka High Court holding that tower cranes could not 
be considered as industrial inputs for use either as a component part or as a raw material for any other 
goods. 

41.  Mr. Majumder submitted that in view of the judgment of the Supreme Court in B.G. Shirke 
Construction Technologies (P.) Ltd. (supra) it is a settled position of law that construction equipment 
like cranes cannot be treated as plant and machinery capable of being used in the manufacturing 
process. 

42.  In B.G. Shirke Construction Technologies (P.) Ltd. (supra), the Supreme Court held (page 659 in 5 
VST) : 

"14. There is no dispute that a crane is a hoisting machine used to lift and move heavy loads. 



There are different types of cranes and tower crane is one such crane which is mostly used to 
construct high-rise buildings. It has been noted by the High Court that most tower cranes also 
called 'climbing cranes', have built-in jacks that raise the cranes through openings in the floor as 
the building goes up. The cranes are taken apart and lowered after completion of the buildings. As 
rightly observed by the High Court the tower cranes cannot be considered as industrial inputs for 
use either as a component part or as a raw material of any other goods." 

43.  The aforesaid judgment was rendered in the context of section 5A of the Karnataka Sales Tax Act, 
1957 which provided : 

"5A. Taxation of industrial inputs. - (1) Notwithstanding anything contained in section 5, the tax 
payable by a registered dealer in respect of the sale of any industrial input liable to tax under the 
Act to another registered dealer for use by the latter as a component part or raw material or 
packing material of any other goods which he intends to manufacture inside the State for sale, 
shall be at the rate of four per cent or the rate specified in section 5, whichever is lower, on the 
turnover relating to such sale: 

Provided . . ." 

44.  In B.G. Shirke Construction Technologies (P.) Ltd. (supra) a crane was held not to be an industrial 
input in view of the specific definition of industrial input as contained in Explanation I to section 5A of 
the Karnataka Sales Tax Act, 1957 which is extracted hereinbelow for convenience. 

"Explanation I. - (1) For the purpose of this section the expression 'industrial inputs' or 'inputs' 
means either a 'component part' or 'raw 'material', or packing material but does not include, 
wood, bamboo and timber (other than veneer and packing shooks) and inputs falling under Serial 
Number 12 of Part 'S' and serial number 10 of Part M of the Second Schedule. 

(2) The expression 'component part' means an article which forms an identifiable constituent of 
the finished product and which, along with others, goes to make up the finished product. 

(3) The expression 'raw material' means any material— 

(a) from which another product can be made, through the process of manufacture, either by itself 
or in combination with other raw materials ; or 

(b) a processing or any other chemical solvent (including chemicals used for testing, analysis or 
research) used in the solvent extraction process or a catalyst required in the manufacturing 
process, but it does not include fuels, and consumable stores of similar type." 

45.  In B.G. Shirke Construction Technologies (P.) Ltd. (supra) a crane and/or towering crane, was held 
not to be an industrial input, in view of the specific definition of "industrial input" in the Karnataka 
Sales Tax Act, extracted hereinabove. The judgment of the Supreme Court is clearly distinguishable. 

46.  Mr. Majumder argued that the petitioner has sought to make out a new case, by filing a 
supplementary affidavit, wherein, for the first time it is stated that the petitioner-company carries on 
manufacturing activity and has Central excise registration. 

47.  Mr. Majumder submitted that, in the application for registration under the CST Act, the petitioner 
had declared it carried on wholly works contract business. Registration certificate was issued to the 
petitioner under the CST Act, on the basis of such declaration. Even in the application for amendment 
of registration certificate, the petitioner sought for inclusion of cranes, etc., used for the purpose of 



works contract jobs. Hence, the submission of the petitioner is that it carries on manufacturing activity 
cannot be accepted. 

48.  Mr. Majumder's aforesaid submission is, in my view, not sustainable in law. Some materials 
incorporated in construction, inter alia, of buildings, bridges, etc., undergo a process of change and 
have been construed as manufacture. Accordingly, the petitioner has been granted Central excise 
registration and charged excise duty. 

49.  In any case, it is not in dispute that the petitioner has Central excise registration. The petitioner 
brought the fact of registration on record by filing a supplementary affidavit. This does not tantamount 
to making out any new case. In any case, the fact that the Central excise registration may have been 
disclosed at a belated stage, has no bearing on the issue of whether the respondent-Joint 
Commissioner was justified in not including in the petitioner's Central sales tax registration, the 
construction machinery, etc., mentioned in its application. The Central excise registration of the 
petitioner is not in issue in this proceeding. 

50.  The word "sale" in section 8(3)(b) of the CST Act and in rule 13 of the CST Rules has the meaning as 
defined in section 2(g) and thus includes "a transfer of property in goods (whether as goods or in some 
other form) involved in the execution of a works contract". 

51.  In Indian Copper Corpn. Ltd. v. CCT [1965] 16 STC 259 (SC) cited by Mr. Khaitan, the Supreme Court 
considered the scope of the provisions of section 8(3)(b) of the CST Act and rule 13 of the CST Rules in 
case of an assessee engaged in mining copper and iron ore and manufacture of finished products. 

52.  The Supreme Court found that the expression "goods intended for use in the manufacturing or 
processing of goods for sale" might ordinarily include such vehicles as are to be used for removal of 
processed goods from the laboratory to the place of storage. Accordingly, the Supreme Court held that 
locomotive and motor vehicles and accessories, and spare parts thereof, as also tyres and tubes for 
motor vehicles were eligible for inclusion in the certificate of registration, as also laboratory fittings 
used for analysis of ore and other raw materials used in mining operations and in the process of 
manufacture for sale. 

53.  In J.K. Cotton Spg. & Wvg. Mills Co. Ltd. v. STO [1965] 16 STC 563 W (SC) also cited by Mr. Khaitan, 
the Supreme Court held that the expression "in the manufacture" takes within its compass, all 
processes, which are directly related to the actual production. 

54.  The company in the aforesaid case was engaged in manufacture of cotton textile, tiles and other 
commodities. The Supreme Court held that drawing and photographic materials used in the process of 
designing, which are directly related to actual production of goods and without which commercial 
production would be inexpedient, must be regarded as goods intended for use "in the manufacture of 
goods". The Supreme Court further held that electric lighting, electrical humidifiers, exhaust fans and 
similar electrical equipment were equipment necessary to effectually carry on the manufacturing 
process and were thus eligible for inclusion. However, building materials used as raw materials for 
construction of factory and building including lime and cement were held not to be required in the 
manufacture of tiles for sale and were held not eligible for inclusion. The relevant parts from the 
judgment are extracted hereinbelow (page 568 in 16 STC) : 

". . . . . . The expression 'in the manufacture of goods' should normally encompass the entire 
process carried on by the dealer of converting raw materials into finished goods. Where any 
particular process is so integrally connected with the ultimate production of goods that but for 



that process, manufacture or processing of goods would be commercially inexpedient, goods 
required in that process would, in our judgment, fall within the expression 'in the manufacture of 
goods'. . . . . ." 

The Supreme Court further held (page 569 in 16 STC) : 

". . . . . . . Goods used as equipment, as tools, as stores, as spare parts, or as accessories in the 
manufacture or processing of goods, in mining, and in the generation and distribution of power 
need not, to qualify for special treatment under section 8(1), be ingredients or commodities used 
in the processes, nor must they be directly and actually needed for 'turning out or the creation of 
goods'." 

55.  In Member, Board of Revenue, West Bengal v. Phelps and Co. (P.) Ltd. [1972] 29 STC 101 (SC) cited 
by Mr. Khaitan, the Supreme Court held that hand-gloves used by workers engaged in hot jobs or in 
handling corrosive substances could be included in the certificate of registration as much as the same 
were used in the manufacture of goods for sale. 

56.  In Chowgule & Co. (P.) Ltd. v. Union of India [1981] 47 STC 124 (SC), cited by Mr. Khaitan, the 
Supreme Court was dealing with the case of an assessee carrying on business of mining iron ore, and 
selling the same in the export market after dressing, washing, screening and blending. The assessee 
was obliged to sell iron ore to foreign buyers as per the specifications required by them, and therefore, 
it was required to carry out blending of the ore mined by it. The operation of blending was carried out 
in the process of loading the iron ore into the ship, through a mechanical ore handling plant. The 
mechanical ore handling plant thus performed the dual function of blending of ore from different 
stockpiles and the loading of the blended ore into the ship for delivery to the foreign buyer. 

57.  The entire activity of the assessee was broadly divisible into seven different operations, one 
following the other, namely, (i) extraction of ore from the mine, (ii) conveying the ore to the dressing 
plant, (iii) washing screening and dressing the ore, (iv) conveying the ore from the mine site to the 
riverside, (v) transport of the ore from the riverside to the harbour by means of barges, (vi) stacking 
ore in the harbour in different stockpiles according to physical and chemical composition. 

58.  The assessee had applied for inclusion of 36 items of goods in its certificate of registration, on the 
ground that the same was for use in mining ore and processing the same for sale in the export market. 
The Sales Tax Officer, however, granted registration in respect of a few items but rejected most of the 
others on the ground that blending of ore, which was done in the course of loading, through 
mechanical ore handling plant, did not amount to manufacturing or processing of ore. 

59.  The question was whether goods purchased by the assessee for use in the above operations could 
be said to be goods purchased for use "in the manufacture or processing of goods for sale or in mining" 
so as to attract the lower rate of sales tax under section 8(1)(b) of the CST Act. The Supreme Court held 
that even though blending of ore in course of loading did not amount to manufacture the same 
constituted processing. To quote P. N. Bhagwati, J., (page 132 in 47 STC) "Whatever be the means 
employed for purpose of carrying out the operation, it is the effect of the operation on the commodity 
that is material for the purpose of determining whether the operation constitutes 'processing'. We arc 
clearly of the view that the blending of ore in the course of loading through the mechanical ore 
handling plant amounted to 'processing' of ore within the meaning of section 8(3)(b) and rule 13 and 
the mechanical ore handling plant fell within the description of 'machinery, plant, equipment' used in 
the processing of ore for sale. It must therefore follow as a necessary corollary that if any items of 



goods were purchased by the assessee as being intended for use as 'machinery, plant, equipment, 
tools, spare parts, stores, accessories, fuel or lubricants' for the mechanical ore handling plant, they 
would be eligible for inclusion in the certificate of registration of the assessee." 

60.  The Supreme Court held that machinery, vehicles, barges and other items of goods used for 
transporting the mine ore from the mining site to the harbour, where the iron ore was blended, were 
goods used in processing of ore for sale and were eligible for inclusion in the certificate of registration, 
in terms of section 8(3)(b) and rule 13. 

61.  Distinguishing the judgment in J.K. Cotton Spg. & Wvg. Mills Co. Ltd. (supra) cited by Mr. Khaitan, 
Mr. Majumder submitted that the judgment is not applicable in the present context as the Supreme 
Court did not have any occasion to consider section 8(3)(b) of the CST Act in relation to execution of 
works contract. 

62.  Mr. Majumder argued that in paragraph 8 of the judgment in J.K. Cotton Spg. & Wvg. Mills Co. Ltd. 
(supra) the Supreme Court held that the expression "in the manufacture of goods" should normally 
encompass the entire process carried on by the dealer of converting raw materials into finished goods. 
The Supreme Court held that any particular process that is so integrally connected with the ultimate 
production of goods that but for that process, manufacture or processing of goods would be 
commercially inexpedient goods required in that process would fall within the expression "in the 
manufacture of goods". 

63.  Mr. Majumder argued that in the case of works contract, the finished goods such as flyovers, 
roads, buildings, etc., could not be the subject-matter of levy and it was for this reason that only the 
building materials which were involved in such execution of works contract, by way of a deemed 
fiction, may be exigible to VAT/sales tax. 

64.  Mr. Majumder further argued that in J.K. Cotton Spg. & Wvg. Mills Co. Ltd. (supra) the Supreme 
Court evolved the concept of commercial expediency test so as to ascertain whether any particular 
process in the manufacture of goods was so necessary and so integrally connected that without such 
process the manufacturing or processing of goods would not be commercially feasible. The Supreme 
Court considered general manufacturing activity or processing activity. 

65.  Mr. Majumder submitted that the judgment of the Supreme Court in Member, Board of Revenue, 
West Bengal (supra) where the Supreme Court held that gloves manufactured by the dealer which 
were used by the workmen engaged in the hot jobs or in handling corrosive substance in the course of 
manufacture would get deduction under section 5(2)(a)(ii) of the Bengal Finance (Sales Tax) Act, 1941, 
had no application in this case. 

66.  Distinguishing the judgment of the Supreme Court in Chowgule & Co. (P.) Ltd. (supra) Mr. 
Majumder argued that the Supreme Court held that mining of ore and processing it for the purpose of 
sale by carrying out blending through the mechanical ore handling plant constitutes processing of ore. 
Mr. Majumder submitted that where dealer is engaged both in mining operation as also in processing 
the mined ore for sale, the two processes being inter-dependent, it would be essential for carrying on 
the operation of processing that the ore should be carried from the mining site mined ore for sale, the 
two processes being interdependent, it would be essential for carrying on the operation of processing 
any vehicles purchased and other items used for carrying ore from the mining site to the place of 
processing would be goods used in processing of ore for sale. Mr. Majumder submitted that the ratio 
was not applicable to the facts and circumstances of the instant case. 



67.  Mr. Majumder submitted that in Indian Copper Corpn. Ltd. (supra), the Supreme Court held that 
where dealer was engaged both in mining operations and in the manufacturing process, the two 
process being inter-dependent, it would be impossible to exclude vehicles which were used for 
removing goods from the place where mining operations were concluded to the factory where the 
manufacturing process started. 

68.  The Supreme Court held that the process of mining ore and manufacture with the aid of ore 
copper goods was integrated process and there have been no ground for exclusion of the vehicles 
which were used for removing goods to the factor after the mining operations were concluded. 

69.  Mr. Majumder pointed out that rule 13 of the CST Rules specifically provides that plant and 
machinery used in the manufacture and processing of goods for sale or in mining would be eligible for 
concessional rate of tax under section 8(3)(b) of the CST Act. Mr. Majumder argued that rule 13 does 
not provide for concessional rate of tax for plant and machinery used in the execution of works 
contract or in case of construction activities. Inter-State purchase of plant and machinery used in 
execution of civil works contract cannot, therefore get the benefit of concessional rate of tax under 
section 8(3)(b) of the CST Act read with rule 13 of the CST Rules. 

70.  As observed above, the definition of "sale" in section 2(g) of the CST Act includes a transfer of 
property in goods (whether as goods or in some other form) involved in the execution of a works 
contract. The scope and ambit of section 8(3)(b) of the CST Act and rule 13 of the CST Rules came up 
for consideration of the Supreme Court in Indian Copper Corpn. Ltd. (supra), J.K. Cotton Spg. & Wvg. 
Mills Co. Ltd. (supra), Chowgule & Co. (P.) Ltd. (supra). 

71.  The law which emerges from the aforesaid judgments is that the expression "goods intended for 
use in the manufacture or processing of goods for sale" might include plant, machinery, etc., used for 
the purpose of such manufacture or processing as also locomotives, vehicles, cranes, etc., which 
facilitate the manufacture or processing of goods. 

72.  The goods held to be entitled to be included in the certificate of registration as goods intended for 
use in manufacture or processing of goods for sale included (i) motor vehicles, barges, locomotives and 
accessories and spare parts thereof including tyres and tubes for motor vehicles ; (ii) laboratory fittings 
used for sampling and analysis ; (iii) cane baskets required for carrying ore and other materials used in 
mining or in manufacture or processing ; (iv) electric lighting, electrical humidifiers, exhaust fans and 
similar electrical equipment ; (v) gloves used by workers engaged in hit jobs or in handling corrosive 
substances. 

73.  The question before this court is, whether having regard to the principles laid down by the 
honourable Supreme Court in the judgments referred to above, the petitioner-company was entitled 
to inclusion of plant, machinery and equipment, required by it for use in the manufacture or processing 
of goods involved in the execution of works contracts, in its registration certificate, as argued by Mr. 
Khaitan. 

74.  Mr. Khaitan argued, and rightly, that it was not necessary that the property in the plant, machinery 
or equipment should be transferred to the contractees, which would be a case of resale simpliciter. 
Section 8(3)(b) of the CST Act was not confined only to purchase for the purpose of resale, but 
expressly covered plant, machinery, equipment, etc., if required for use in the manufacture or 
processing of goods for sale. Such goods for sale could be in the form of goods or in any other form. In 
other words the goods of sale might undergo a transformation, alteration or change. 



75.  Section 14 of the VAT Act imposes liability to pay tax on transfer of property in goods involved in 
the execution of works contract. As submitted by Mr. Majumder any transfer of property in goods 
(whether as goods or in some other form) involved in the execution of a works contract in West 
Bengal, would be deemed to be a sale of those goods by the person making the transfer and a 
purchase of those goods by the person to whom such transfer is made. 

76.  Section 8(1) of the CST Act, read with section 8(3)(b) of the said Act and rule 13 of the CST Rules 
provides for concessional rate of sales tax on goods specified in the certificate of registration of the 
registered dealer as being intended for resale or for use in the manufacture or processing of goods for 
sale. 

77.  The goods that may be incorporated in the certificate of registration are to be goods intended for 
use as raw materials, processing materials, machinery, plant, equipment, tools, stores, spare parts, 
accessories, fuel, or lubricants in the manufacture or processing of goods for sale or in mining or in 
generation or distribution of electricity or any other form of power. 

78.  May be, as argued by Mr. Majumder, section 8(3)(b) of the CST Act read with rule 13 of the CST 
Rules does not specify goods involved in the execution of a works contract. That is, in the view of this 
court not material. Rule 13 does not exclude goods involved in a works contract. What is material is 
whether a works contract involves a process of manufacture or processing of goods for sale. 

79.  "Manufacture" has not been defined in the CST Act, or the CST Rules or the VAT Act or the VAT 
Rules. The word "manufacture" ordinarily means to make or produce something. The expression 
'manufacture' has been judicially interpreted in the context of the Central Excise Act, in Ujagar Prints v. 
Union of India  [1989] 179 ITR 317 (SC), where the Supreme Court held that, to amount to 
manufacture, the activity or process must lead to emergence of a new commercial product, different 
from the one with which the process started. In other words, it should be an article with different 
name, character and use. Thus a process which simply changes the form or size of the same article or 
substance would not ordinarily amount to manufacture. 

80.  It is not the nature of the process or activity which determines the issue, but the end result of that 
process or activity, that is, whether or not a new and different commercial product comes into 
existence thereby, as held by the Supreme Court in Empire Industries Ltd. v. Union of India [1986] 162 
ITR 846. 

81. A works contract is one and indivisible and involves incorporation of different goods to bring into 
existence a new end-product. For example, a building contract, inter alia, involves the mixing and 
treatment of cement, sand, stone chips, etc., to produce concrete, the blending of cement, sand and 
water for plastering, the plastering of bricks, casting, fabrication of steel rods and girders, the erection 
of the structure and the installation fittings and fixtures, some of which may be embedded in the 
construction. The goods incorporated in the construction, in which property passes, lose their original 
character. What is produced is something totally different. There is no reason why activities involved in 
a works contract should not constitute manufacture. 

82.  If after the amendment of the Constitution it has become possible for the State to levy sales tax on 
the value of goods incorporated in a works contract, which as illustrated above, lose their original 
character, in the same way in which sales tax is leviable on the price of goods and materials supplied in 
a building contract, there is no reason why those goods which are required in the process of execution 
of a works contract, should not be liable for concessional sales tax. The distinction sought to be drawn 



by Mr. Majumder in respect of the judgments in J.K. Cotton Spg. & Wvg. Mills Co. Ltd. (supra), Member, 
Board of Revenue, West Bengal (supra), Chowgule & Co. (P.) Ltd. (supra) is no distinction in the eye of 
law. Facts are bound to differ from case to case. What is relevant is the issue of law that has been laid 
down by the Supreme Court. The Supreme Court has held in no uncertain terms that articles used in 
the process of manufacture would be liable for concessional tax, even though such articles may not be 
incorporated in the manufactured end-product. 

83.  In the case of a works contract too, articles integral to the process of manufacture such as tools, 
plant, machinery, equipment, for example concrete mixers, pumps, hydraulic mobile cranes, vehicles, 
computers is used for preparing plans designs, etc., vehicles used for carrying construction materials, 
etc., and other similar articles would be eligible for concessional tax even though such goods may not 
actually be incorporated in execution of the contract. 

84.  In my view, the Joint Commissioner of Sales Tax, Salt Lake Branch, being respondent No. 2 erred in 
law in refusing to amend the certificate of registration of the petitioner under the Central Sales Tax 
Act, 1956, by adding construction equipment, machinery and tools such as hydraulic mobile crane, 
vehicle, pump material, computer, accessories, office equipment, etc., used in the process of execution 
of a works contract in the certificate of registration under the Central Sales Tax Act. 

85.  The writ petition is, thus, allowed by directing the concerned respondents to include construction 
equipment, plant, machinery, tools, part and accessories thereof and other articles that are used for 
execution of works contracts in the registration certificate issued to the petitioner under the Central 
Sales Tax Act, 1956. 

86.  Let Photostat certified copy of this judgment and/or order, if applied for, be supplied to the 
learned advocates appearing for the parties subject to compliance of requisite formalities. 

S.K.J  
 

*In favour of assessee. 


